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JOINT APPENDIX 


i 

t 

i 

i 

i 

! 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA I 

I 

[Filed June 11, 1954] 

WILSON SUPPLY COMPANY, : 

a corporation 
1259 First Street, N.E. 

Washington, D. C. : 


Plaintiff 


v. 


I 

CIVIL ACTION Noj 2530-54 


GEORGE FRANK : 

T/A Frank’s of D. C. 

8th and G Streets, N.W. 

Washington, D. C. : 

! 

Defendant 

i 

i 


COMPLAINT 

FOR DAMAGES FOR UNLAWFUL INTERFERENCE 
WITH BUSINESS AND THE RIGHT OF CONTRACT 
AND FOR AN INJUNCTION _I_ 


The Plaintiff, for its cause of action herein, respectfully states 
to the Court as follows: 

1. That the amount in controversy, exclusive jof interest and 
costs, exceeds Three Thousand Dollars ($3,000.00). j 

2. That Plaintiff is and at all times material to this complaint 
has been conducting a business as the authorized distributor in the 

i * 

Washington Metropolitan Area of Chrysler Airtemp room air condi¬ 
tioners and, more particularly, of Chrysler Airtemp rpom air condi - 

i 

tioners for casement windows. 

. 

3. That in pursuing and furthering its business as such distri- 

. * i 

butor, Plaintiff has expended large sums of money and |has devoted a 

. l 

substantial portion of its business activities to the promotion of said 

i 

Chrysler Airtemp room air conditioners and to the development of a 




2 


public demand therefor; and that it has scientifically and at substantial 
cost and expense established a selective dealer policy designed in such 
a manner as to favor the marketability of said Chrysler Airtemp room 
air conditioners. 

542 4. That the Defendant is a dealer or retailer of electric appli¬ 
ance goods and merchandise, including room air conditioners, trading 
in the District of Columbia, and drawing customers from and about the 
Washington Metropolitan Area; but that at no time material to this com- 

• i 

plaint has Defendant been nor is he now a dealer selected by Plaintiff to 
engage in the sale of said Chrysler Airtemp room air conditioners. 

5. That, notwithstanding, on or about June 2, 1954, Defendant 
publicly advertised for sale and ever since has persisted and engaged 
in advertising and selling said Chrysler Airtemp room air conditioners 
primarily for the purpose of causing loss of business to Plaintiff and 
with either the intent of terminating the sale of said Chrysler Airtemp 
room air conditioners when said purpose of causing loss of business to 
Plaintiff has been accomplished, or without regard whatsoever to 
profits or losses in such sales and, in either case, with the malicious, 
willful and wanton intent of interfering with and otherwise causing harm 
to Plaintiff 1 s business. 

6. That such course of conduct of Defendant in selling said 
Chrysler Airtemp room air conditioners has been without justification 
or legitimate trade purpose; and has injured and will injure Plaintiff’s 
reputation in the trade, and has caused and will cause loss of business 

i 

to Plaintiff in that a large and important dealer selected by Plaintiff 
has, by reason of Defendant’s said course of conduct, cancelled its 
contract with Plaintiff for the sale of said Chrysler Airtemp room air 
conditioners and other dealers selected by Plaintiff have likewise 
indicated to Plaintiff that for the same reason they are about to or will 
cancel similar contracts with Plaintiff, all to Plaintiff’s damage in the 

543 amount of One Hundred Thousand Dollars ($100,000.00). 

7. That as a further result of Defendant’s unlawful 


interference with Plaintiffs business and its right of contract as 

aforementioned, Plaintiff has been and will be caused irreparable and 

■ 

immediate harm and damage in its business unless Defendant is 

enjoined immediately from advertising, selling or in any manner hold- 

, 

ing himself out as a dealer or seller of said Chrysler A irtemp room 
air conditioners. 

WHEREFORE, Plaintiff prays: 

1. That Plaintiff be awarded judgment against Defendant in the 
sum of One Hundred Thousand Dollars ($100,000.00), jplus costs. 

2. That Defendant be enjoined, pendente lite and permanently, 
from unlawfully interfering with Plaintiffs business and, more parti- 

cularly, from advertising, selling or in any manner holding himself 

I 

out as a dealer or seller of Chrysler A irtemp room air conditioners. 

3. And for such other and further relief as to the Court may 
seem just and proper. 

WILSON SUPPLY] COMPANY 

! 

By /s/George <b. Webster 
General Manager 

DISTRICT OF COLUMBIA SS: ! 

George C. Webster, being first duly sworn, deposes and says 
that he is the General Manager of Wilson Supply Company the Plaintiff 
corporation, that he has read the foregoing complaint by him subscribed 
544 and that the matters and things therein stated are all true to the 
best of his knowledge and belief. 

i 

i 

! 

/s/ George C. jWebster _ 

Subscribed and sworn to before me this 11th day of June 1954. 

i 

/s/ Robert G. Webster _ 

Notary Public 

/s/ Richard A. Mehler _ j 

/s/ Byron N. Scott_ 


Attorneys for Plaintiff 
517 Wyatt Building 
Washington, D.C. 


i 
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545 [ Filed July 6, 1954] 

MOTION TO DISMISS THE COMPLAINT 

Comes now the defendant by and through his attorneys and moves 
this Court to dismiss the complaint herein upon the ground that it fails 
to state a cause of action upon which any relief may be granted and re¬ 
spectfully refers the Court to the Memorandum of Points and Authorities 
attached hereto for further grounds for this motion. 

/s/ Lewis H. Shapiro 

/s/ Robert L. Ackerly 

Attorneys for Defendant 
201 Tower Building 


[CERTIFICATE OF SERVICE] 


565 [ Filed July 29, 1954] 

ORDER 

Upon consideration of the defendants motion, to dismiss the com¬ 
plaint and memorandum of points and authorities in support of and in 
opposition to this motion, and after argument of counsel for both parties, 
it is by the Court this 29th day of July, 1954, 

ORDERED: 

That the motion to dismiss the complaint herein be and the same 
is hereby denied. 

/s/ Edward A. Tamm _ 

Judge 

CERTIFICATE OF SERVICE 


566 


[ Filed August 6, 1954] 


I 

I 
I 

5 

! 

ANSWER AND COUNTERCLAIM 

• . i 

. 

Comes now the defendant herein and for Answer to the complaint 
respectfully shows unto the Court as follows: j 

i 

j 

FIRST DEFENSE 

* 1 — ■ 

i 

i 

The complaint fails to state a claim upon which any relief may be 
granted. 

i 

•I 

SECOND DEFENSE 

1. The defendant is without knowledge or information suffi¬ 
cient to form a belief as to the averments of paragraph 2 and 3 of the 
complaint. 

2. Defendant admits the allegation of paragraph 4 of the com- 
plaint. 

3. In answer to paragraph 5 of the complaint^ defendant admits 

! 

that on or about June 2, 1954 and since then he has advertised for sale 

. 

and sold Chrysler Air Temproom air conditioners an4 denies each and 
every other allegation of paragraphs 5, 6, and 7 of the complaint. 

i 

i 

i 

i 
! 

1. Defendant is regularly engaged in the retail business of 
selling electric applicances of all types including room air conditioners 
and has been so engaged in the District of Columbia since October, 

1950, trading under the style of "Frank’s of D. C. ” Defendant offers 

I 

for sale at retail to the public most major brands of room air condi¬ 
tioners including Chrysler Air Temp air conditioners^ and many other 
types and brands of electric appliances. The sale of Chrysler Air 
567 Temp room air conditioners is but a small part of defendant's business. 

i 

Defendant’s act of advertising and selling these air conditioners, as 

' * j 

alleged in the complaint, was done in the ordinary course of business 

„. • • ■ • - j 

and without any intent or motive to injure plaintiff. All sales of 

.. 

Chrysler Air Temp room air conditioners have been made by the 

I 

i 
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defendant at a profit consistent with the profit realized by the defendant 
on sales of all brands of room air conditioners. 

FOURTH DEFENSE 

Defendant’s advertisement of June 2, 1954 and all advertisements 
published by defendant since that time, have advertised most major 
brands of room air conditioners for sale including Chrysler Air Temp 
air conditioners. These ads were published by defendant for the pur¬ 
pose of promoting defendant’s business of selling electric appliances 
at retail and for the purpose of profit and for no other purpose. 

FIFTH DEFENSE 

If plaintiff has lost business as alleged in paragraph 6 of the 
complaint, such loss of business is the normal consequence of lawful 
and proper competion conducted by the defendant in competition with 
plaintiff’s customers and dealers. Defendant is engaged in the business 
of selling electric appliances, including Chrysler Air Temp Air Condi¬ 
tioners at retail in the District of Columbia in good faith for the purpose 
of making a profit and has never employed improper means of compe¬ 
tition and the act complained of in the complaint herein is a recognized 
legitimate trade practice to promote the retail sale of electric appli¬ 
ances. 

SIXTH DEFENSE 

Defendant is informed and believes and therefore avers that the 
plaintiff’s policy of selecting dealers, as alleged in the complaint, for 
Chrysler Air Temp Air Conditioners in the District of Columbia is 
primarily for the purpose of establishing and unlawfully maintaining a 
568 fixed resale price on these Air Conditioners and to unlawfully restrain 
trade and monopolize the retail sale of these Air Conditioners and that 
plaintiff has refused to sell these units to dealers who would not agree 
to resell them at a price set by plaintiff; defendant has purchased from 
dealers other than plaintiff, and sold these air conditioners at less 
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569 


i 

i 
! 

I 

I 

I 

than the price set by plaintiff, whereupon plaintiff has sought to prevent 
cfefendant from dealing in these units to protect resale price level set 
by plaintiff in the District of Columbia. 

WHEREFORE, defendant prays that this complaint be dismissed 
with costs. 

COUNTERCLAIM 

For his counterclaim, defendant, referred to hereafter as 
counter-claimant, respectfully shows unto this Court as follows: 

1. The amount in controversy exceeds Three Thousand 
($3,000.00) Dollars, exclusive of interest and costs. 

2. Counter-claimant has since October, 1950^ been engaged in 
the business of selling electric applicances at retail iii the District of 
Columbia under the business name of 'Trank's of D. C. ", and for many 
years prior to 1950, he was in the business of selling electric appli- 

I 

ances at wholesale to retail dealers in the District of Columbia. During 
this time, he has established and maintained a good reputation among 
other retail and wholesale dealers of electric applicances in the District 
of Columbia as well as among his many customers who purchase from 
him at retail in the District of Columbia. He has spei^t large sums of 
money in advertising and in other ways to establish the trade name of 
Frank's of D. C. as a reputable concern in the District of Columbia. 

3. Notwithstanding, since January, 1954, plaintiff herein, 
referred to hereinafter as counter-defendant, has conducted a syste¬ 
matic course of conduct designed to destroy and ruin counter-claimant's 

_ 

business and reputation with the malicious, wilful and wanton 

- 

I 

intent of causing injury to counter-claimant. 

4. On or about May 24, 1954 Louis A. Jaeger, 5925 Vande- 

i 

grift Ave., Rockville, Maryland, an employee of the counter-defendant, 
and Charles William Trippe, 4842 Chevy Chase Drive, Chevy Chase, 

I 

Maryland whom counter-claimant believes is an employee of the 
Belmont M. Ver Standig Co., Inc. an advertising agency retained by 
counter-defendant, did at the request of c ounte r -defendant or their 
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agents and employees, purchase from the counter-claimant his entire 
stock of Chrysler Air Temp room air conditioners consisting of four 
such units, knowing full well that counter-claimant had the day before, 
advertised these units for sale in the local newspaper. The said Louis 
A. Jaeger and Charles William Trippe paid for these units by personal 
check, falsely representing to counter-claimant that these checks would 
be paid upon presentment and took possession of these units; and then 
shortly thereafter they notified counter-claimant that each one had 
stopped payment on his check and that such checks would not be paid 
upon presentment; however the said Louis A. Jaeger and Charles Wil¬ 
liam Trippe did at the same time refuse to return the Chrysler A ir 
Temp air conditioning units to counter-claimant although such return was 
demanded. These checks were returned not paid and counter-claimant 
was forced to take steps to recover possession of these four units, and 
was deprived of the opportunity of selling these units during this time, 
although they had been advertised for sale, and as a result his reputa¬ 
tion and goodwill were damaged irreparable, and he was deprived of 
his profit on lost sales. 

5. During the year 1954, counter-claimant has purchased 
Chrysler Air Temp Air Conditioning units from authorized dealers at 
wholesale other than counter-defendant, and counter-defendant has 
sought to persuade these other dealers not to do business with counter¬ 
claimant and to prevent them from selling these units to counter¬ 
claimant and has intentionally, wilfully and maliciously attempted to 
interfere and has interferred with counter-claimant's normal business 
relations with other dealers for the purpose of causing injury to counter¬ 
claimant and also to protect counter-defendant's resale price main¬ 
tenance structure for Chrysler Air Temp air conditioning units 
which he has unlawfully established in the District of Columbia, ail to 
the damage of the counter-claimant in the amount of One Hundred 
Thousand ($100,000.00) Dollars. 

WHEREFORE, counter-claimant prays: 

1. That he be awarded judgment against counter-defendant in 


I 

I 

I 

9 

the amount of One Hundred Thousand ($100,000.00) Dollars, besides 

| 

costs. 

j 

2. That counter-defendant be enjoined pendente lite and per¬ 
manently from interfering with counter-claimants business and more 
particularly from inducing other dealers to cease doing business with 
counter-claimant. 

i 

I 

3. And for such other and further relief as to the Court may 
seem just and proper. 

I 

/s/ Lewis H. Shapiro 

i 

/s/ Robert L. Ackerly 

Attorneys for George Frank, 
Counter-Claimant 
201 Tower Building 

CERTIFICATE OF SERVICE ! 


571 [Filed August 17, 1954] 

REPLY TO COUNTERCLAIM 
■■ ■ ——————— 

I 

i 

Comes now the plaintiff through counsel and for its reply to the 

i 

Counterclaim filed herein respectfully states as follows: 

I 

FIRST DEFENSE 


That the Counterclaim fails to state a claim upon which relief can 
be granted. 


SECOND DEFENSE 


Replying to the Counterclaim paragraph by paragraph: 

1. The allegations of paragraph 1 state a conclusion to which the 
plaintiff is not required to reply. 


2. It is without knowledge or information sufficient to form a 
belief as to the allegations of paragraph 2. 

3. It denies each and every allegation of paragraph 3. 


f 
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4. For its reply to paragraph 4, it admits that on the date 
alleged Louis A. Jaeger was an employee of plaintiff; it is informed 
and believes that Charles William Trippe was employed as alleged; it 
admits that said persons purchased four Chrysler Airtemp room air 
conditioners from defendant; and it is without knowledge or information 
sufficient to form a belief as to the remaining allegations of paragraph 4. 

5. It is without knowledge or information sufficient to form a 
belief as to where or from whom defendant has purchased Chrysler 
Airtemp air conditioners, admitting, however, that said units were not 

572 purchased from plaintiff; and it denies each and every other alle¬ 

gation of paragraph 5. 


THIRD DEFENSE 

That at all times material to the Counterclaim, and otherwise, 
plaintiff has conducted its business and affairs in a lawful manner and 
with a legitimate trade purpose. 

FOURTH DEFENSE 

That even if true, the acts or things complained of in the Counter¬ 
claim were with legal justification and excuse. 

FIFTH DEFENSE 

That if defendant was damaged as alleged, such damages were 
caused by defendants own acts and wrongdoing. 

WHEREFORE, plaintiff prays that the Counterclaim be dismissed 
with costs. 

/s/ Richard A. Mehler 
Attorney for Plaintiff 
517 Wyatt Building 
Washington 5, D.C. 

CERTIFICATE OF SERVICE 


f 
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573 [ Filed December 6, 1955] 

PRETRIAL PROCEEDINGS 
■- ~ ■ - - — 

STATEMENT OF NATURE OF CASE: 

Attached are the pretrial statements of the P and the D. 

A copy of aletter dated May 21, 1954 from George C. Webster, 
Gen. Mgr., to George Frank together with a duplicate {original of memo 
referred to in the letter and entitled "Service & Quality in Chrysler 
Room Air Conditioners", and a duplicate original of the memo dated 
May 24, 1954 entitled "To all Chrysler Room A ir Conditioner Installers 
in Washington", and the advertising brochure issued p^ior to June, 1954 

i 

and the newspaper advertisements all marked by the Pretrial Judge may 
be introduced without formal proof. | 

Counsel for both sides will furnish each other thi names and ad¬ 
dresses of all witnesses provided this is done within twenty days. 

Leave is granted to Ps to take the D T s deposition provided it is 

i 

i 

done within twenty days. 

The invoices signed by the Pretrial Judge, the two sales slips and 
two return credits, and 1 notice of protest signed by the Pretrial Judge 
may be admitted without formal proof. 

Motion for jury demand is denied. 

Attorneys Authorized to act: /s/ Edward M. Curran _ 

/s/ Richard J. Mehler 
Charles H. Mayer 

Oral motion of the D and counterclaimant to include a claim for 
punitive damages is granted. 


574 


l Filed December 6, 1955] 

PRETRIAL STATEMENT OF THE PLAINTIFF 

' j 

THE COMPLAINT i 

. . J_ i 

| 

Plaintiff is the authorized distributor or wholesaler of Chrysler 
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Airtemp room air conditioners in the Washington metropolitan area and 
as such has devoted substantial time and expended large sums of money 
to promote a market for its products. 

Defendant is a retailer of electrical applicances including room 
air conditioners, but he is not one of the plaintiffs selected dealers. 
Defendant had not prior to the time complained of offered any Chrysler 
Airtemp room air conditioners for sale in the Washington metropolitan 
area. 

As the complaint alleges, however, defendant on or about June 2, 
1954 advertised and sold and has continued to advertise and sell Chrysler 
Airtemp room air conditioners "primarily for the purpose of causing loss 
of business to plaintiff and with either the intent of terminating the sale 
of said Chrysler Airtemp room air conditioners when said purpose of 
causing loss of business to plaintiff has been accomplished, or without 
regard whatsoever to profit or loss in such sales and, in^either case, 
with the malicious, willful and wanton intent of interfering with and 
otherwise causing harm to plaintiffs business." 

The plaintiff alleges further that such activities on the part of 
defendant were done without justification and that they have caused and 
will cause substantial damage to plaintiff in its business and in its right 
575 of contract. 

THE COUNTER-CLAIM 

For its reply to the counterclaim, paragraph by paragraph, the 
plaintiff adopts by reference in this pretrial statement its second defense 
set forth in its Reply to Counter-Claim heretofore filed in this cause. 

As other and further defenses to the counterclaim,; the plaintiff 
states: 

1. That the counterclaim fails to state a claim upon which 
relief can be granted. 

2. That at all times material to the counterclaim and otherwise, 
plaintiff has conducted its business and affairs in a lawful manner and 
with a legitimate trade purpose. 
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3. That even if true, the acts or things complained of in the 
counterclaim were with legal justification and excuse .j 

4. That if defendant was damaged as alleged jin the counter¬ 
claim, such damages were caused by defendant's own acts and wrong 
doing. 

/s/ Richard A. Mehler 
Attorney for Plaintiff 


577 [ Filed December 6, 1955] 

DEFENDANT'S PRETRIAL MEMORANDUM 

Background 

Defendant in this case filed an action for slander against George 
Webster (who is the owner or president of Wilson Supply Company) on 
June 7, 1954. Said suit is Civil Action No. 2447-54. Wilson Supply 

i 

Company filed the instant suit against George Frank oi^ June 11, 1954, 
one day after Webster was served in Frank's suit against him. Each 
defendant has filed an answer and a counterclaim in each suit. Although 

j 

the suit of Frank against Webster was filed first, the suit of Wilson 

j 

Supply Company against Frank is on for pretrial first because it was 
calendared before the suit of Frank against Webster. Both suits 
arise, out of incidents occurring because of a bitter controversy between 
the parties regarding trade practices. George Frank, the defendant in 
this case, operates a retail discount business. Wilson Supply Company, 
plaintiff in this case, is a distributor and wholesaler of Chrysler Airtemp 
air conditioners. George Webster, of Wilson Supply Company, is a 

bitter opponent of discount retailing. 

• • 

Plaintiffs Claim 

' 

Plaintiff claims that defendant, beginning on or about June 2, 

• i 

1954, began to advertise and sell Chrysler Airtemp air conditioners for 
the purpose of causing loss of business to plaintiff and With the intent 
of terminating the sale of these air conditioners after causing harm to 
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plaintiff or without regard to profits or losses in such sales. Plaintiff 

578 further alleges that defendants sale of these air conditioners has 
been without a legitimate sales purpose and has injured plaintiff because 
other dealers, selected by plaintiff to engage in the sale of said Chrysler 
Airtemp air conditioners and who have not sold them at discount prices, 
have cancelled or threatened to cancel their contracts with the plaintiffs. 

As to those allegations, defendant contends and will prove at the 
trial that he started carrying Chrysler Airtemp air conditioners in 
April of 1954, that he has carried them continuously ever since, having 
always procured them from a source other than Wilson Supply Company; 
that he initially started to carry said Chrysler Airtemp air conditioners 
because at that time it was either the only or the best one-half ton case¬ 
ment type unit available; that his sole purpose in carrying and advertising 
said Chrysler Airtemp air conditioners was the legitimate business pur¬ 
pose of making a profit on sales of said units; that he does make a profit 
on the sale of said units greater than the average profit made on the 
other brands of room air conditioners which he carries and sells; that 
he has been engaged in the business of selling electric appliances of all 
types, including room air conditioners, since 1950; that his act of ad¬ 
vertising and selling Chrysler Airtemp air conditioners was without any 
intent or motives to injure Wilson Supply Company, which is not and 
cannot be a competitor since one is a retailer and one a wholesaler; 
and that any loss of business suffered by plaintiff is the normal conse¬ 
quence of lawful and proper competition conducted by the defendant with 
plaintiff's retail customers. 

Defendants Counterclaim 

Defendant hereinafter referred to as counter-claimant, claims and 
will prove at trial that plaintiff, since January, 1954, has attempted to 

* • 4 

579 harass and destroy counter-claimant's retail business and that in 
furtherance of this objective counter-defendant, on or about May 24, 

1954, caused one Louis A. Jaeger, an employee of counter-defendant, 
and one Charles William Trippe, believed to be an employee of counter¬ 
defendant's advertising agency, to come into counter-claimant's store 
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i 
i 

| 

I 

i 

i 

i 

! 

and purport to purchase counter-claimant's entire stock of Chrysler 
Airtemp air conditioners, then consisting of four units; said individuals 
paid for said units by checks and shortly thereafter, having first ob- 
tained possession of air conditioners, notified counter-claimant that 

i 

they had stopped payment on the checks and refused to Return the air 
conditioners to counter-claimant; said checks were returned by the bank 
unpaid and counter-claimant had to resort to the police authorities in 
order to recover the Chrysler Airtemp air conditioners. Counter- 

i 

claimant will show that this act was done for the sole and malicious 

. | 

purpose of causing him to lose the opportunity of selling these air 
conditioners on the day when they were advertised for iale, and counter- 

i 

claimant was deprived of profit on these lost sales. Counter-claimant 
further wishes to amend the counter-claim to pray for punitive damages 
for the above acts of counter-defendant in the amount of One Hundred 

l 

Thousand ($100,000.00) Dollars. j 

i 

/s/ Lewis H. Shapteo _ 

/s/ Charles H. Mayer _ 

Attorneys for Defendant! 
and Counter-Claimant 


580 [Filed March 28, 1956] 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This cause coming on to be heard at this term of court on the 
pleadings filed herein, by the Court sitting without a jury, and upon 

consideration of the Complaint filed by the plaintiff, Wilson Supply Co., 

i 

a corporation, and the counter-claim filed by George Frank, t/a Frank's 
of D. C., the testimony of the plaintiff and the defendant, and all witnesses 
called on behalf of both parties, : and the evidence adduced by both 
parties in open court, and after full hearing and argument of counsel 
for plaintiff and defendant, the Court makes the following findings of 
fact and conclusions of law: 
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Findings of Fact 

1. That the Wilson Supply Co., a corporation, the plaintiff herein, 
having adduced through its witnesses all of the testimony with respect to 
its complaint filed in this cause, and from all of the facts and circum¬ 
stances and testimony of witnesses, upon defendant's motion at the close 
of plaintiffs case has failed to make out a prima facie case showing: 

(a) That the defendant, George Frank, has advertised and sold 
Chrysler Airtemp room air conditioners primarily for the purpose of 
causing loss of business to the plaintiff; 

(b) That the defendant, George Frank, had the intent of termi¬ 
nating the sale of Chrysler Airtemp room air conditioners as alleged. 

581 (c) That the defendant, George Frank, advertised and sold said 

Chrysler Airtemp room air conditioners without regard to profits or 
losses in said sales; 

(d) That the defendant, George Frank, advertised and sold Chrysler 
Airtemp room air conditioners with the malicious, willfull, and wanton 
intent of interfering with and otherwise causing harm to plaintiffs busi¬ 
ness; 

(e) That the defendant's course of conduct in selling Chrysler 
Airtemp room air conditioners has been without justification or legitimate 
trade purpose; 

(f) That the defendant's selling of Chrysler Airtemp room air con¬ 
ditioners has injured or will injure plaintiffs reputation in the trade; 

(g) That the defendant's selling of Chrysler Airtemp room air 
conditioners has caused or will cause loss of business to the plaintiff; 

(h) That the defendant committed any act of interference with the 
plaintiffs business and that the plaintiff has been caused or will be caused 
irreparable and immediate harm and damage in its business by the defend¬ 
ant's advertising, selling, or holding himself out as a dealer or seller 

of Chrysler Airtemp room air conditioners. 

2. That the counter-claimant, George Frank, on his counter¬ 
claim, has proven to the satisfaction of the Court after full hearing that 
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the said counter-defendant, Wilson Supply Co., a corporation, did 
tortiously interfere with the business of the counter-claimant, George 
Frank, t/a Frank's of D. C., and that the conduct of the counter- 
defendant, Wilson Supply Co., a corporation, in obtaining the air con¬ 
ditioners from the counter-claimant, and in his manner of paying for 

j 

them by checks and then stopping the payment thereon^ was clearly 
wrong. | 

i 

3. That the actual damages proven consisted of the counter- 

I 

claimant's expenses incurred by reason of the Notice of Protest resulting 
from the aforesaid stopping of payment on the checks in the amount 
of $2. 39 sustained by the counter-claimant. 

4. That the Court has been advised by counsel for the counter- 
claimant that the prayer for injunctive relief has been withdrawn. 

5. That the counter-claim did not include a specific prayer for 
punitive damages. 

Accordingly, the Court makes the following 

Conclusions of Law 

1. That in the ordinary course of his business, the defendant, 
George Frank, had the right to advertise and sell Chrysler Airtemp 
room air conditioners belonging to him in such manner and at such 
prices as he saw fit, without regard to any control or Attempted exercise 
of control by the plaintiff, Wilson Supply Co., a corporation. 

2. That the plaintiff, Wilson Supply Co., a corporation, has failed 
to make out a prima facie case on the material allegations of its com- 

I 

plaint and, upon motion of the defendant at the conclusion of the plaintiffs 

] 

case, that the same should be dismissed. 

3. That the counter-claimant, George Frank, t/a Frank's of D. C. 

* 

by a preponderance of the evidence has proven to the satisfaction of this 
Court that the counter-defendant, Wilson Supply Co., a corporation, did 

tortiously interfere with the counter-claimant's business. 

* * * 

4. That the conduct of the counter-defendant in obtaining the air 
conditioners from the defendant and his manner of payiijig for them by 
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check and stopping payment was clearly wrong and that the said defendant 
is entitled to judgment in his favor against the counter-defendant, the 
original plaintiff in this case, in the sum of $2. 39 representing the 
protest fee resulting from the checks having been stopped at the direction 
583 of said counter-defendant. 

5. That the Court is without authority to grant punitive damages 
to the counter-claimant. 

Dated: 

28th day of March, 1956 

/s/ F. Dickinson Letts 
Judge 

Seen: 

Attorney for Plaintiff 


584 [ Filed March 28, 1956] 

JUDGMENT DISMISSING THE COMPLAINT OF THE 
WILSON SUPPLY CO., A CORPORATION, AND JUDG¬ 
MENT FOR GEORGE FRANK t/a FRANKS OF D. C. 

This cause coming on to be heard at this term of court on the 
pleadings filed herein by the Court, sitting without a jury, and on 
consideration of the pleadings, the testimony of the plaintiff and de¬ 
fendant and witnesses called by both parties, and all the evidence 
adduced in open court, and the Court having made findings of fact and 
conclusions of law which are made a part of this judgment, it is by the 
Court this 28th day of March, 1956, 

ORDERED: 

1. That the Complaint filed by the plaintiff, Wilson Supply Co., 
a corporation, be and the same is hereby dismissed with costs. 

2. That the counter-claim of the defendant, George Frank t/a 
Franks of D. C., be and the same is hereby granted and that the 
said defendant, George Frank, be and he is hereby 



awarded a judgment in the sum of $2.39 with costs against the Wilson 
Supply Co., a corporation. 

/s/ F. Dicldnson Letts _ 

Judge 

i 

] 

i 

_ i 

t Filed April 27, 1956] 

I 

! 

Notice Of Appeal ! 

Notice is hereby given this 27th day of April, 1956, that the 

| 

Defendant, George Frank, t/a Frank’s of D. C. hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 

j 

judgment of this Court entered on the 28th day of March, 1956 in favor of 

i 

Defendant on Defendant's counterclaim in the above ajction against said 

Plaintiff. ! 

/s/ Lewis H. Shapiro 

Attorney for Defendant 


[Filed April 27, 1956] 

i 

| 

Notice of Appeal 

Notice is hereby given this 27th day of April, 1956, that Wilson 
Supply Co., plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 28th day of March, 1956 in favor of defendant, George 
Frank, but only that part thereof dismissing the complaint, against 
said plaintiff. 

/s/ Richard A. Mehler 
Attorney for Plaintiff 
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3 [ Filed July 24, 1956] 

EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

Washington, D. C. 

Thursday, March 22, 1956. 

The above-entitled matter came on for trial before Honorable F. 

Dickinson Letts, a judge in the United States District Court, at 2:00 p. m. 

APPEARANCES: 

For the Plaintiff: 

RICHARD A. MEHLER, Esq. 

BYRON N. SCOTT, Esq. 

For the Defendant: 

LEWIS H. SHAPIRO, Esq. 

CHARLES H. MAYER, Esq. 

******* 

7 OPENING STATEMENT ON BEHALF 

OF THE DEFENDANT 

i 

* * * * * * * 

9 As to our counterclaim filed in this suit. Your Honor, we will 
show that one of Mr. Webster’s employees and an employee of Mr. 
Webster’s advertising agency came into Mr. Frank’s store without 

10 identifying themselves or who they worked for, and willfully 
and maliciously went through the motions of purchasing four Chrysler 
air conditioners from him with full knowledge that they were not going 
to go through the purchase, that they stopped payment on their checks 
the very next day. We have the notice letters of protest from the 
banks. 

In fact, it is admitted in his answer to the counterclaim that it 
was only by resort to police action that Mr. Frank recovered his 
Chrysler air conditioners, having lost the profit on the sales. 

We contend. Your Honor, that that act was so malicious and so 
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evil and so full of scienter that we feel entitled to punitive damages for 
such a highhanded attempt to interfere with Mr. Frank's business, and 

i 

that is going to be our case. 

FURTHER OPENING STATEMENT 
ON BEHALF OF THE PLAINTIFF 

MR. MEHLER: May it please The Court, counsel has mentioned 

punitive damages. His complaint did not ask for punitive damages, if 

Your Honor please. 

At pretrial, counsel did bring up the matter after the case had been 
pretried before Judge Curran. 

I am going to ask Mr. Mayer of course to correct me if I am wrong 

but I believe the rule of Judge Curran was, before the! pretrial court, 

that if counsel cared to bring to him points and authorities, or briefs. 

which would substantiate this case as one in which punitive damages 

might be allowed, he would consider the matter but that it would for all 

purposes be denied unless it came back before In, 

Now, there was no action taken in line with the Suggestion of Judge 

Curran, Your Honor, and I feel that we would be taken completely by 

surprise at this point |>f we were to defend against the punitive element. 

* 

MR. MAYER: I must correct Mr. Mehler and I will ask Your 
Honor to look at the pretrial order in the file. You will see at the bot- 

I 

tom of the paper that Judge Curran simply granted my motion to amend 

■ 

the complaint to request punitive damages. 

MR. MEHLER: If Your Honor please, just so that it doesn't look 
as if I am misrepresenting to this Court, I have a copy of the pretrial 
order in my file and I venture to say I can find no such statement in it. 

THE COURT: Come here a minute. 

It is under the signature. 

* 

MR. MEHLER: I see it under the signature. It! is not on my 
order, if Your Honor please. 

MR. MAYER: May I say, Your Honor, as Mr. Mehler states, 

. * 

as we finished our pretrial proceedings I made the motion to Judge Curran. 
Mr. Mehler was in the courtroom at the time. 
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MR. MEHLER: We were signing the pretrial order. 

MR. MAYER: And Judge Curran added he would insert it therein 
and instructed the typist to do so. I made a penciled notation on 
my own copy to that effect. 

THE COURT: Well, where is your amended complaint ? 

MR. MAYER: I have not filed an amended complaint yet. As I 
understand it, under the rules, we can amend at trial where the pretrial 
order has so provided. The pretrial order simply gives us blanket 
authority to amend the complaint to request punitive damages. So 
Mr. Mehler is not taken by surprise. 

MR. MEHLER: I am taken by surprise, if Your Honor please, to 
the extent that I understood this was to come back to the Court before 
trial of this case because I opposed it. 

Now, I should feel if they were going to depend upon the order, 
as Mr. Mayer says, that is actually to be found at the bottom of the 
pretrial order, he would have amended his complaint. 

THE COURT: Yes, I think if you are relying upon it, you would 
have followed the privilege which Judge Curran granted and would have 
amended, and that has not been done. 

MR. MAYER: No, Your Honor, but under the rules we may 
amend at any time of the proceeding, especially where we have been 
granted authority by the pretrial judge to make such an amendment. 

THE COURT: I have a right to know what the issues are here. 

13 MR. MAYER: Yes, and it is in the pretrial order. 

THE COURT: Yes, your privilege to amend, but you have not 
amended. 

MR. SHAPIRO: Your Honor can allow us to enter interlineaticta. 
THE COURT: I can't mix up the issues now. 

MR. SHAPIRO: The issues are the same. Your Honor, it is just 
a prayer, and Your Honor has in cases before where new evidence — 
under the rules of civil procedure, anything that comes up before trial 
the Court can allow in view of the fact that we have asked for it and it 
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has been granted — just add the prayer for punitive damage. It is pre- 

. I 

dicated on the same set of — 

MR. MAYER: There is no change in the pleading; no surprise. 

MR. SHAPRIO: The only surprise is instead of compensatory 
damages alone, Your Honor, it is additional punitive damages. That 
is all. Just add the words, "and punitive." 

MR. MEHLER: If T» Honor please, I un our^ the preMal 
order contemplated if the defendant was going to rely bn the punitive ele- 
ment that he was to amend his complaint. 

MR. SHAPIRO: You don’t have to amend your cbmplaint. You 
just add the words, "and punitive." 

MR. MEHLER: The matter came before the pretrial judge at which 
time it was discussed. It was my understanding, as a matter of 
fact, we were to appear back before him. I am — 

MR. MAYER: It is not on the order — 

MR. MEHLER: I will be glad to wait until you finish if you will 
kindly let me finish. 

I see that it is on the order, if Your Honor please, but this was pre¬ 
tried on December 6, 1955. This is now March 22, 1956, and no amend- 
ment has been filed. 

MR. SHAPIRO: Let me say this to the Court: If we were taking 
counsel by surprise by changing the allegations, then we would have to 
amend the complaint, it is true, by adding additional allegations with 
respect to making it up. 

The only thing the Court said there is that we can amend as to adding 

] 

the words, "and punitive." 

THE COURT: And that hasn't been done. 

. 

MR. SHAPIRO: A lot of courts follow the pretrial, as Your Honor 
knows, in toto, and some of them ask you to go ahead at the trial table 
and usually allow us to insert that at the trial table without taking up the 

Court's time and asking the Court by motion to allow it, because nine 

. 

times out of ten it is mostly agreed upon. 
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"MR. MAYER: Your Honor, the secretary had finished typing the 
pretrial order when I made this motion, and Mr. Mehler was in the 
courtroom and heard it and knew about it. Judge Curran did then grant 

15 the amendment and instructed her to type it on the order, and 
instructed us to make notations on our own orders, which I did on my 
order, to conform with what the typist put on the official copy. 

MR. MEHLER: It must be very embarrassing for this Court to 
have two officers of the Court differ in their versions as we have done. 

I have told the Court in all sincerity and honesty what I remember about 
that pretrial proceeding. I am absolutely surprised to learn that even 
this was typed on the bottom of that original pretrial order. It was my 
recollection, if Your Honor please, that we were to come back with 
briefs before Judge Curran. 

Now, I will say, if Your Honor please, that had I known and had 
he amended his complaint as Judge Curran apparently authorized him 
to do, I might have indeed tried my case differently than I am prepared 
to try it at this point. 

MR. SHAPIRO: The facts are the same. The allegations are the 

same. 

THE COURT: I will have to rule that Judge Curran, probably without 
the knowledge of Mr. Mehler, granted permission to amend and that you 
have not amended and therefore will have to proceed upon the pleadings 
as they formerly existed. 

MR. MAYER: May I say, Your Honor, that Mr. Mehler in his 

« 

original objection to this when I finished my opening statement told Your 

16 Honor that he knew of the motion and he just thought the judge had 
granted it with instructions to file briefs, so he is not taken by surprise. 

THE COURT: He doesn't say that he granted it. He says that 
Judge Curran suggested that you bring briefs and that then he would act 
upon it, 

MR. MAYER: But, Your Honor, the best evidence of what Judge 
Curran did is on the official pretrial order. I am sure neither Mr. 

Mehler and I have had any access to the order. 
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19 


THE COURT: All I can understand from that is ihat he granted 
relief or the privilege of amending, which you haven’t done. So that 
is the position I am going to take. 

* * * 4c * * 

| 

GEORGE JOSEPH FRANK 


was called as a witness by the plaintiff * * * 

DIRECT EXAMINATION 
BY MR. MEHLER: 


Q. Mr. Frank, for the record state your full name, please. 
A. George Joseph Frank. 

Q. And you are the defendant in this case ? A. jl am. 

* 4c * * j * * 


Q. And you conduct a place of business in the District of Columbia 
known as Franks of D. C.; is that correct? A. Yes. 

Q. And tell the nature of that business just briefly, if you will, 

Mr. Frank. A. We are in the retailing of electric appliances, tele¬ 
visions, and housewares. 

■ 

Q. Does that include air conditioners ? A. Yes. 

Q. Now, Mr. Frank, with particular respect to j air conditioners, 
can you tell me whether or not you ordinarily buy these wares on credit, 
that is yea yourself, for purposes of resale ? A. Most of the time we 
buy them on credit. 

Q. And is that on open account ? A. Well, we buy them on credit. 
It is on open account, yes. 

j 

Q. And that would be ordinarily sixty to ninety days; would that 
be about right? A. It all depends. 

Q. Just how does it vary, thirty to ninety days ?| A. It varies as 
to when you buy them. Sometimes you only have thirty days and some¬ 
times you have up to ninety days. 

Q. And ordinarily that is how you make your purchases for resale ? 
A. That is right 

Q. Now, Mr. Frank, are you handling Chrysler Airtemp room air 
conditioners ? A. Yes, I am. 
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Q. And for how long have you been selling them, sir ? A. Since 

1954. 

Q. Can you tell me, to the best of your recollection, in what. 
month you began to sell them ? A. Well, we made our first purchase, 

I believe, in May of 1954. 

Q. And you sold them through that summer ? A. That is right. 

20 Q. Mr. Frank, how many Chrysler Airtemp air conditioners did 
you buy for purposes of resale in 1954, if you know? A. I would say 
around 34 or 35 units. 

Q. And how many of those did you sell, if you recall ? A. Sold 
every one of them. 

Q. During that year ? A. Yes. 

Q. And from whom did you buy them ? A. I bought them from a 
New York company who maintains a store here in Washington, Masters 
of New York. 

* * * * * * 

21 Q. Mr. Frank, I show you what has been marked for purposes 
of identification as Plaintiffs Nos. 3-A, 3-B, 3-C, and 3-D, and ask 
you if these are the invoices for the Chrysler Airtemp air conditioners 
that you purchased in 1954 for resale ? A. They are. 

Q. Mr. Frank, can you tell me whether or not these air condi¬ 
tioners, about which we have just been speaking, were purchased on 

credit or for cash ? A. They were purchased for cash. 

♦ * * * * * 

23 Q. Now, Mr. Frank, what were the popular brands of air con¬ 

ditioners in 1954? A. Well, there was Chrysler, Fedders, R. C. A., 

i 

ServeL I guess there were other brands besides. 

Q. Was General Electric a popular brand? A. Well, I won’t 
say it was popular because they hadn’t been back in the air conditioning 
business very long at that time. 

Q. Wasn’t there a good market for General Electric air con¬ 
ditioners in 1954 ?. A. I never had a call for one. 
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Q. You never had a customer ask you for a General Electric ? 

24 A. Never had a call for General Electric in 19J>4. 

Q. You are sure of that? A. Yes, sir. 

Q. Not once ? 

THE COURT: He said he didn’t. 

4e # 4c 4c j 4c 4c 

25 Q. All right, Mr. Frank, 1 wonder if you can tell us from those 
records how many air conditioning units, room air conditioners of all 
brands, that you sold during the year 1954 ? A. Four hundred and 
nineteen. 

Q. And of that total, will you kindly tell the Court how many of those 
were Chryslers? A. Thirty-four. 

i 

4c 4c 4c 4c 14c * 

I 

i 

26 Q. Now, did you in response to that subpoena biding with you your 
monthly profit and loss, and your annual profit and loss statement for 
the years 1954 and 1955? A. We don't have a monthly profit and 
loss. We have an annual profit and loss statement I did. 

Q. All right, would you get your annual profit aid loss statement 
and — | 

MR. SHAPRIO: 1 am going to olject to that. Th^s man's business 
profits — of the man is not at stake here. 

THE COURT: Sustained. 

4 

MR. MEHLER: If Your Honor please, it is only on the basis of 
these financial records that we can accurately determine the cost of 
these units, which is of course material to the allegations in the com¬ 
plaint. 

I 

4c 4c 4c 4c j* 4c 

Q. Mr. Frank, did you bring with you your balance sheet of 

I 

December 31, 1954? 

27 MR. SHAPRIO: I object, if the Court please, on the same ground. 

THE COURT: Sustained. 

BY MR. MEHLER: 
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Q. Mr. Frank, can you tell us what your total sales were for the 
year 1954? 

MB. SHAPIRO: I object, Your Honor. 

THE COURT: Sustained. 

MR. MEHLER: If Your Honor please, may I state that in computing 
the cost of the Chrysler units that were sold by Mr. Frank it becomes 
necessary, of course, to show what his overhead was, as one of the 
items which must be computed in the cost factor. 

Without this information it will be impossible to do that and it is 
for a very good, material reason that I am asking the right to question 
the witness along these lines. 

THE COURT: The objection is sustained. 

BY MR. MEHLER: 

Q. Did you bring with you in response to that subpoena, Mr. 

Frank, your supplier’s invoices for room air conditioners for the year 
1954? 

MR. SHAPRIO: Objection, if The Court please, with respect to 
the supplier. 

You mean Chrysler Airtemp, do you ? 

MR. MEHLER: All of them. 

MR. SHAPRIO: I am going to object to that, if the Court please. 
That is business that is not germane here. 

THE COURT: The objection is sustained. 

MR. MEHLER: Your Honor, in connection with this line of testi¬ 
mony, might I approach the bench ? 

(At the bench:) 

MR. MEHLER: If Your Honor please, as we have alleged in 
this complaint, we expect to show the defendant was selling these items 
at a loss or without regard to profit and loss. 

Now, for the common practice — of course you take into account 
more than the selling price and purchase price in order to determine 
whether there has been any net profit and we expect to show the 


advertising costs attributable to these Chrysler units.! We expect to 
show the overhead attributable to the sale of them, all of which is a 
very definite factor in proving our case. 

I think the decision along this line place some emphasis upon 
the points of view of a legitimate, permissible inference of intent to 
do harxxi by the sales that were conducted at a loss. 1 

THE COURT: I think that is the danger — that it may do harm. 

! 

And furthermore, when you made the allegation in the complaint you must 
have had some basis for that allegation ? 

MR. MEHLER: Yes, we did, if Your Honor please. 

29 THE COURT: And this looks like a fishing expedition. 

MR. SHAPIRO: Yes, sir. 

MR. MEHLER: It is not that, if Your Honor please; it is a sincere 
attempt on the basis of some known factor to bring from this witness; 

who is the only witness we can use, to produce the cost factors of which 

i 

you are speaking. He is the only one. All we expect tb do is question 

him with respect to those. So I will limit it to this, if Your Honor 

i 

please. I am limiting it to the statement from him as to his total gross 
sales, which by the way is common knowledge in Dun & Bradstreet but 
is not admissible in this court j 

MR. SHAPRIO: Not admissible, no. j 

MR. MEHLER: We would like to showhis gross profit, not his 
total net profit, for one year. That is alL Without that, if Your Honor 
please, we cannot compute the cost. 

THE COURT: I will not allow it. 

MR. SHAPIRO: Is that what your case is predicated on — what 
you are going to prove ? 

MR. MEHLER: This is part of the evidence, Mr; Shaprio. 

MR. SHAPIRO: This is the only way — 

MR. MEHLER: I said this is part of the evidence. 

THE COURT: Yes, the objection is sustained. 

i 

* * * * f * 
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30 Q. Mr. Frank, I show you what has been identified as Plaintiffs 
Exhibit No. 2 and ask you if that is not the brochure that you distributed 
sometime in February or March of 1954? A. It is. 

Q. And that was in the interest of a direct mail campaign; was it 
not? A. That is correct. 

Q. You distributed it to people on your mailing list, is that right, 

and to the general public in Washington? A. That is correct. 

* * * * * * 

CROSS EXAMINATION 
BY MR. SHAPRIO: 

Q. Can you tell us that you identified how this — was this sub¬ 
sidized by anyone other than you? A. You mean, was it used by any¬ 
one else than me ? 

Q. Yes. A. Yes, it was. 

31 Q. Can you tell us approximately ? A. Yes, I can. 

We made this out in February or March of 1954, Your Honor, 
and by some subterfuge Mr. Webster got hold of quite a few of these 
folders of mine and turned them over to his sales manager and the sale¬ 
smen, and they took it around to all the dealers all over the Washington 
metropolitan area, and they showed it to them and said, now — 

MR: MEHLER: If Your Honor please, I feel that Mr. Shapiro 
is now making this witness his own. He is going beyond the scope of 
the direct examination. 

MR. SHAPIRO: My question was not. 

THE COURT: I think he should complete his answer. The ob- 

»> 

jection is overruled, but warn him not to give conversations. 

* * * * ♦ * 

REDIRECT EXAMINATION 
BY MR. MEHLER: 

* * * * * * 

33 Q. Now, Mr. Frank, I show you what has been marked for pur¬ 

poses of identification as Plaintiffs Exhibits 3-A, 3-B, 3-C, and to¬ 
gether with Plaintiffs Exhibit for purposes of identification 4, and 
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and ask you if they constitute all of the supplier’s invoices for Chrysler 
air conditioners for the year 1954 ? A. No, they do pot. 

♦ * * 4c 4c 4c 

I 

36 Q. Now, what is that book that you are holding,! Mr. Frank? A. 

This is my inventory book. 

i 

Q. And what does it show? A. It shows the serial numbers, 
names, and addresses, and the date purchased and the date delivered 
or installed. 

4c 4c 4c 4c 4c 4c 

i 

MR. SHAFRIO: I am going to object if The Court please. I don’t 
want him to get into this man’s personal records. 

I 

MR. MEHLER: If Your Honor please, I am only interested in 

i 

finding out on what basis this man testified he had sold thirty-four air 
conditioners, when in response to a subpoena he brings into court in¬ 
voices showing less. 

i 

4c 4c 4c 4c 4c 4c 

39 THE COURT: Let him read it then and you look lover his shoulder, 
and if there is something you don't understand he will Explain it to 

you. 

BY MR. MEHLER: j 

Q. All right, I will ask you to read the serial numbers, if you 
will, and the date purchased. A. Model 1750, Chrysler serial 4229148; 
purchased May 14; date delivered, or this customer picked it up, 

I 

May 18. 

4223733, June 2 and June 4. I will give you the two dates. 

Q. What are those two dates ? A. Purchase date and delivery date. 

i ^ 

4229138, June 4th and Juhe 5th. 

4229122, June 4th, June 5th. 

4223584, June 5th, June 5th. 

4223765, June 5th; picked up the same day, June 5th. 

4224276, June 5th; picked up on June 8. 

40 4423561, June 5th; picked up the same day. 




Now, the next one I don’t have a serial number on. We have the 
dates June 10th and delivered on June 11th. 

4223763, June 12 and delivered the next day, June 13. 

4223779, June 11, and delivered the next day. 

4229124, June 12, and delivered on June 25th. 

4223720, June 12; delivered on the 26th. 

4223616, June 26th; delivered on the 26th. 

4223723, June 16th, delivered on the 26th of June. 

4223647, June 16th, June 25th. 

4223405, June 19th; delivered the next day. 

4223643, 6-24, 6-26. 

4223648, 6-12; delivered on 6-26. 

4223646, 6-26; delivered the same day. 

4223418, July 29; delivered on July 31. 

4223639, June 26; delivered the same day. 

4223721, July 7; delivered on July 8, 

4223920, July 3; delivered the same day. 

4223953, July 3rd; delivered the same day. 

4025 — I am sorry — 4224025, July 14; delivered on July 17. 
4229166, July 23rd; delivered the next day. 

4224891, July 14; delivered the same day. 

4224830. It was evidently July 3rd and delivered the same day. 
4224912, July 14; delivered the same day. 

4224291, June 29; delivered the same day. 

4224026, July 2nd; delivered the next day, July 3rd. 

4223645, July 17th; delivered the same day. 

4223712, July 16th; delivered the next day. 

♦ * * * * * 

THE WITNESS: The last is unidentified. I don't have the serial 
number. It was purchased on July 27th and delivered the same day. 
BY MR. MEHLER: 

Q. It was your custom to put the serial numbers down though; 
was it not? A. Yes, it was. 
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* 


♦ 


* 


* 


43 CHARLES W. GOSNELL, JR. 
was called as a witness by the plaintiff * * * 

DIRECT EXAMINATION 
BY MR. MEHLER: 

* * * Would you state your full name ? A. Charles W. Gosnell, 

i 

I 

And you are with the Evening Star Newspaper Company ? A. 
That is correct. 

Q. And in what capacity, Mr. Gosnell? A. Administrative 
assistant. 

Q. Now, did you in response to a subpoena served upon you by 

the plaintiff in this case bring with you your records pertaining to the 

j 

advertising of Frank's of D. C. for the months of May; June and July 
of 1954 ? A. That is correct. 

Q. Now, Mr. Gosnell, what would those recordjs show ? Would 
they show, for instance, the cost of the advertising itself? A. I have 
records that would show the cost of the advertising, and also the ad as 
it appeared in the paper, a bound Hie. j 

44 Q. I wonder if you can tell us whether or not any of those ads, 
which you have produced before The Court today, mention Chrysler 
air conditioners ? A. Yes, in the month of June. 

Q. And how many of them were there ? A. Six, I believe. 

Q. Were there any in months other than June ? A. Not to my 
knowledge, no, sir. I checked May and April. 

j 

* * * * * * 


Q. 

Jr. 

Q. 


Q. Now, you have those ads before you, do you? A. Yes, I have 
every one right here and this is the last half of the month of — the first 
half of the month of June. The remainder of the month is in another 
book. 

Q. All right, sir, would you tell us the cost of the ads ? A. The 
ads were identical in size, $24.05 apiece. i 
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Q. Can you say there were seven of them? A. Seven of them, 
that is right, seven of them. 

Q. And willyourtell me, Mr. Gosnell, please, what portion of 
that cost is attributable to the advertising devoted to Chrysler ? A. Well, 

45 of course, with the heading and the signature, which took ten lines 
each — 

MR. SHARRIO: Just a moment. I am going to object to this ques¬ 
tion. As far as what he paid for the advertising, we will stipulate to that. 
But what portion he is going to apportion as to the size and what part of 
it goes in there, I am going to object to because for the further reason, 
if the Court please, it has no bearing on the case here no w. 

MR. MEHLER: Your Honor, it is absolutely material, I think, 
for us with respect to one of the allegations in our complaint to show 
the cost of Frank*s doing business in selling Chrysler air conditioners, 
and of course this is exactly what we are trying to do through the 
testimony of Mr. Gosnell. It is his business dealing in the cost of 
advertising and he can inform and apprise the Court of that portion of 
the cost attributable to Chrysler advertising. 

Counsel can certainly cross examine if he likes. 

THE COURT: Mr. Witness, can you do that ? 

THE WITNESS: With the benefit of an agate rule here I can 
measure the ad and fourteen lines, agate lines, to an inch, and these 
ads are all charged by the agate line. 

I could take a rule, an agate rule, here and measure this ad, which 
measures sixty-five lines. The Chrysler portion would measure so many 
lines. The heading would be so many lines, and the signature so many 

46 lines. Now, as far as we are concerned at the Star we charge the 
ad out as an entirety; we don't prorat e it according to product. But I 
could measure this ad with this rule and tell you exactly how many lines 
for each one. 

MR. SHAPRIO: That is my objection, if the Court please. The 
ad in its entirety is what — 

THE COURT: Isn't the heading worth more than any other part of it ? 
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THE WITNESS: No, sir, it would be proportioned out. 

THE COURT: I mean from an advertising value. 

THE WITNESS: From the advertising value, the heading and the 

i 

signature are very valuable to the ad. j 

BY MR. MEHLER: 

Q. Is there any difference in the linage cost? jA. The linage cost 

i 

is identical. The whole ad would be the same. ; 

MR. MEHLER: It is a matter, if Your Honor please, of simply 
computing the number of lires and from that the advertising space devoted 

to Chrysler which we claim is entirely disproportionate to the business 

! 

he did with Chrysler units, and for this qualified man to tell us what the 
cost of it was. 

I 

THE COURT: Objection sustained. 

MR. MEHLER: Your Honor, without burdening this point, I must 

say that as I understand the fundamental legal theory behind this 

i 

case, one of the bases upon which a legitimate inference is drawn — 

THE COURT: They paid the price for each insertion of the ad ? 

_ i 

MR. MEHLER: Yes, Your Honor. 

THE COURT: And the witness has said that the heading is more 
valuable. 

MR. MEHLER: It doesn T t cost more, if Your Honor please. Even 
though he means that it might be more valuable, it doesn’t cost more. 

i 

All the lines are the same. A certain number of those lines are at¬ 
tributable to Chrysler advertising. 

i 

If Your Honor please, I can almost promise this Court that I will 

I 

connect it up if I can show what the costs are of advertising. And it is 
also a basis for another inference, if Your Honor please, that the 

i 

defendant was spending a disproportionate amount to advertise an item 
which in turn was only a small percentage of the total number of air 

i 

conditioners he was selling, and from that we are going to ask the 
Court to make an inference in this case. 

If I am precluded from this type of evidence, if Your Honor please, 
I don't think I can do it. We have no fact upon which we can ask the 


i 
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Court to make this inference which we are going to say is legitimate 
when all the evidence is before you. 

48 Now, the witness has said to us that the lines all cost the same. 

We know — may I show to the Court an illustrative ad from Plaintiffs 
Exhibit No. 1 so that it might be more clear to the Court what we are 
attempting to do. Might I have that opportunity, Your Honor ? 

THE COURT: Sustain the objection. 

♦ * * * * * 

CROSS EXAMINATION 
BY MR. MAYER: 

Q. Mr. Gosnell, may I see the ads, or one of the ads ? A. Yes, 
here is one right here. That was the 2nd of June. 

Q. Is it not a fact that that ad shows a great many items in it 
other than the Chrysler Airtemp conditioner ? A. There are other ads 
in. The Chrysler is the largest. 

Q. I Say, is it not a fact there are other items in there ? A. Yes. 
Q. How many items are in the ad altogether? A. There are nine 
items of one line each. 

49 Q. I just asked you how many items are in the ad altogether ? A. 
Ten. 

Q. Ten? A. Ten. 

Q. Is that true of each of these ads ? A. Yes. 

* * * * * * 

REDIRECT EXAMINATION 
BY MR. MEHLER: 

Q. Now, since counsel has gone into it, Mr. Gosnell, you say 
that there are nine items of one line each? A. Ten items. 

Q. Ten items. How many lines are devoted to Chrysler? A. Ten. 

4c 4c * 4c 4c 4c 

MR. MEHLER: Well, perhaps we can do better if there is an ad in 
Plaintiffs Exhibit No. 1 — Your Honor, counsel will stipulate that the 
Star ad which appears in Plaintiffs Exhibit No. 1 is the same ad that 
appeared seven times during the period recited by the witness. 
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! 

! 

I 

_ ! 

THE COURT: Very well. 

** * ♦ * * * 

RECROSS EXAMINATION | 

BY MR. MAYER: 

Q. Mr. Gosnell, looking at this ad which we have just stipulated 
for admission to evidence, I will ask you to tell the Court what item 
in that ad is the largest of all the items in the ad ? 

MR. MEHLER: If your Honor please, the ad speaks for itself. 

I 

I believe I will object to this. 

* * * * * * 

52 THE COURT: You may answer it. 

A. You are referring to just air conditioners ? 

Q. No, any item in the ad. A. Well, there is an air conditioner 

filter. 

Q. How much larger is that than any other single item in the ad ? 
A. Well, that air conditioner filter is about fifteen agate lines; whereas 
the actual Chrysler air conditioner is about ten agate lines. 

Q. What is the price of those filters, as given in the ad, Mr. 

i 

Gosnell ? A. The price of the filter ? 

Q. Yes. A. Ninety-nine cents. 

. 

Q. Ninety-nine cents, thank you. 

* * * * * * 

i 

54 WILLIAM F. REITH j 

was called as a witness by the plaintiff * * * 

DIRECT EXAMINATION 
BY MR. MEHLER: 

Q. Mr. Reith, would you please state your full name ? A. William 
F. Rpiith. 

Q. And you are connected with the Washington 
Heaald Newspaper ? A. That is correct 

Q. In what capacity, sir ? A. Assistant Controller. 

Q. Did you, in response to a subpoena served upon you by the 
plaintiff, bring your records of the newspaper with respect to the ad- 


i 

^ 08 t 


and Times- 
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vertising of Frank's of D. C. for the months of May, June, and July, 
1954? A. Yes, I did. 

Q. Mr. Reith, I show you what is Plaintiffs Exhibit Number 1 
and ask you if you have seen that before ? A. Yes, I have. 

Q. And have you noted the various advertisements that appear 
in that exhibit ? A. I have. 

55 Q. Now, can you tell me, Mr. Reith, what the total cost of the 

advertising is as it appears in that exhibit for those advertisements 
carrying Chrysler air conditoners ? A. Do you want the total cost ? 

Q. The total cost, yes, sir, of all the ads that appear in that ex¬ 
hibit which referred to Chrysler air conditioners. A. $1,078. 

* * * * * * 

57 Q. Now, Mr. Reith, I again show you Plaintiff's Exhibit 1 and 

ask you if you will break down each of those ads that refer to Chrysler 
air conditioners and give the total cost of the ad by page number ? A. 

Now, will you — I don't believe I exactly understand your question. Do 
you want the portion of the ad referring to — 

Q. The total cost of the ad at this point. A. The total cost of 
the ad. 

THE COURT: Not by page number but by exhibit number. 

THE WITNESS: Exhibit number 1-D. 

THE COURT: 1-B or 1-D ? 

THE WITNESS: 1-D as in David. $198. 

1-K, $264. 

Exhibit 1-G, $176. 

1-H, $176. 

58 1-1, $123.20. 

1-J, $140.80. 

THE COURT: Whose advertisements have you been reading ? 

THE WITNESS: The Washington Post and Times Herald, Frank's 
ofD.C. 

THE COURT: Who entered the advertisement ? Who is advertising ? 

THE WITNESS: Frank's of D. C. 


I 
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THE COURT: AU right. 

4c 4c 4c 4c | 4c 4c 

MR. MEHLER: Yesterday afternoon. Your Honpr ruled with 
respect to the advertising in the Star that the plaintiff would not be per¬ 
mitted to show the proportionate cost of that advertising with respect to 
Chrysler air conditioners. I suppose that Your Honor will rule the 
same way but I am in a position to put that evidence in at this point, 

i 

that is as it applies to the advertising in the Washington Post, Your 
Honor. 

THE COURT: The same ruling. 

MR. MEHLER: The same ruling? 

THE COURT: Yes. You may cross examine, j 

CROSS EXAMINATION j 

BY MR. MAYER: 

Q, Now, Mr. Reith, I want to ask you some questions on these ex¬ 
hibits. I want a simple yes or no answer which I think will be a fair 
way to answer the questions. i 

Does Exhibit No. 1-D portray a number*of items ? A. Yes. 

Q. Does Exhibit No. 1-K portray a number of items ? A. Yes. 

4c 4c 4c 4c 4c 4c 

Q. Again directing your attention to Exhibit 1-K, are there items 
in that advertisement other than air conditioners ? A. Yes, there are. 

Q. Does Exhibit 1-G depict more than one item? A. Yes, it does. 

Q. Are there items in that exhibit other than air conditioners ? 

A. Yes. | 

Q. Does Exhibit 1-H show more than one item ? A. Yes, it does. 

Q. Are there more items shown than air conditioners ? A. Yes. 

Q. Does Exhibit 1-1 show a number of items? A. Yes, it does. 

Q. Does Exhibit 1-J show a number of items ? A. Yes, it does. 

Q. Are there more items in that advertisement than air con¬ 
ditioners? A. Yes. 

i 

REDIRECT EXAMINATION i 


BY MR. MEHLER: 
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Q. Mr. Reith, again going through those advertisements which 
refer to Chrysler air conditioners, I am going to ask you to identify 
the first advertisement, please, for me, by exhibit number. A. Ex¬ 
hibit Number 1-B is a Mitchell air conditioner. 

Q. And when was that placed? A. May 2nd, 1954. 

Q. AH right, sir, and the next exhibit ? A. Exhibit Number 1-C, 
placed May 27, 1954. 

Q. Does that refer to Chrysler ? A. No, it does not. 

Q. All right, sir. A. Exhibit 1-D, placed June 4, 1954. 

Q. Does that refer to Chrysler ? A. A portion of it, yes. 

Q. Now, in that ad, can you tell me which line of — to which line 
of product is devoted the major portion of the product advertising ? Do 
you understand my question? A. Yes, Chrysler would be the major 
individual item. 

Q. All right, sir, and other than the individual item, to which 
type of product is the majority of the ad devoted? A. What is your 
question, again? 

Q. To which type of product is the majority of the ad devoted ? 

A. Air conditioners. 

Q. And you have testified that, with respect to that type of product 
and with respect to the entire ad, most of the space is devoted to Chrys¬ 
ler; is that right ? 

MR. MAYER: I object to that. He didn't say that. 

MR. MEHLER: The majority of the space, Mr. Reith ? 

THE WITNESS: The majority of space devoted to one item. 

THE COURT: That isn’t the majority. 

MR. SHAPIRO: No, sir. 

THE COURT: In talking about majority, you have to look at the 
full ad. 

BY MR. MEHLER: -■ 

Q. By comparison with the other items shown in that advertise¬ 
ment, Mr. Reith, which one item carries the most of the space ? 

A. Chrysler Airtemps* 


All right, sir, what is the next exhibit ? A. j 1-K, July 1, 

i 

Does that carry Chrysler air conditioning advertising ? A. Yes, 

. 

i 

I 

Now, how many other air conditioners are advertised in that 

i 

It is going to be difficult to answer. 

Do some carry brand names and others not tarry brand names ? 
A. That is correct. 

Q. Now, what is the next exhibit? A. 1-G, June 10, 1954. 

Q. With respect to that ad, can you tell me, by comparison, to 
what line of product is most of the ad devoted? A. Chrysler Airtemp. 

Q. To what line of product? A. Air conditioning. 

. i 

Q. And can you tell me which particular conditioner carries, by 

i 

comparison, most of the space ? A. Chrysler Airtemp. 

Q. Now, does Chrysler Airtemp carry a picture of the product 

i 

i 

itself? A. Yes, it does. 

i 

63 Q. Are any of the other air conditioners pictured in that ad- 

i 

i 

vertisement? A. No, sir, they are not 

Q. What is the next exhibit number ? A. 1-H, July 5, 1954. 

Q. Mr. Reith, can you tell me to what line of product the majority 
of that ad, by comparison, is devoted ? A. Air conditioning. 

Q. And of the number if air conditioners that are advertised in 
that ad, which one carries the most space? A. Chrysler Airtemp. 

Q. And where does the Chrysler appear in that ad with relation 
to the other ads ? A. It is the first item in the ad. 

Q. And the next exhibit ? A. 1-1, July 9, 1954. 

Q. Mr. Reith, 1 will ask you again to what item \a most of the 
advertising, by comparison, in that ad devoted? A. Air conditioning. 

Q. And of those several air conditioners that are advertised, 
which one by comparison is given the most space ? A. Chrysler Air¬ 
temp. 

Q. And where does it appear in that ad in relation to the other 

I 

air conditioners ? A. It is the first item in the ad. 


Q. 

1954. 

Q. 

it does. 
Q. 

ad? A. 
Q. 
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64 Q. The next number ? A. The next is 1-J, July 16, 1954. 

Q. Mr. Reith, with respect to that particular ad, can you tell us 
to what particular line of product is most of the advertising space by 
comparison devoted ? A. Air conditioning. 

Q. And of that line or the number of air conditioners that are ad¬ 
vertised, can you tell me which particular air conditioner carries the 
most space by comparison ? A. Chrysler Air temp. 

Q. And can you tell me where in relation to the other items the 

Chrysler advertising appears ? A. It is the first item in the ad. 

* * * * * * 

RECROSS EXAMINATION 
BY MR. MAYER; 

Q. Now, Mr. Reith, you have just testified that with respect to 
Exhibit 1-J that more space is devoted to the Chrysler air conditioner 
than any other. 

I direct your attention to this exhibit and ask you what brand of air 

65 conditioner is advertised immediately below the Chrysler Air- 
temp? A. Servel. 

Q. And I will ask you whether the price listed for the Servel is 
in larger and blacker type than the price listed for the Chrysler ? A. I 
should say it is the same size type and the same type. 

Q. Do you have an agate ruler with you? A. Yes, I do. 

Q. Would you measure that and be sure of that ? A. I am going 
to cut off at this point. 

Q. I am interested in whether the figures $179.95, which is the 
price given in the Servel adaare not larger and heavier type than the 
figures $299.95, which is the price on the Chrysler product. I think 
you can look at that with the naked eye. A. Yes, I believe you are 
correct. 

Q. I am correct? A. That is right. 

Q. Servel is a bigger price than the Chrysler price; is that right? 
A. That is right, the Servel price is larger type. You are correct. 
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Q. Now, as to the names of the units, Chrysler and Servel, are 
they equal ? A. Yes, I should say they are equal. 

Q. And isn’t it a fact that the only reason that ^here is more space 

given to the Chrysler ad is that the shape of the machine is up and down, 

i 

and that it is a larger machine in the picture than the Servel machine, 
which is also picture in the ad; is it not ? 

I 

MR. MEHLER: just one minute before you ansjwer, Mr. Reith. 

If your Honor please, I object to that question. 

MR. MAYER: The witness has testified that mpre space is devoted 
to the Chrysler than to any other. My question is whether it isn't a fact 
that the Chrysler machine, which happens to be oblong in this direction, 
is a larger machine to depict than the Servel machine^ which happens 
to be in this direction (indicating), and that the servel machine is also 
pictured in the ad. 

THE COURT: He may answer. The objection is overruled. 

THE WITNESS: Well, it is true that the Chrysler Airtemp pic- 
ture is longer. It would naturally follow that the ad would have to be 
larger. 


BY MR. MAYER: 

I 

Q. Now, directing your attention to Exhibit 1-1,1 where again you 

i 

testified to the fact that there is more space devoted to the Chrysler 
unit than any other, do you see another unit with a picture of a 
unit in that ad ? A. Yes, I do. 

Q. What unit is that ? A. Servel. 


Q. And is the type face used there for the name of the air con- 

i 

ditioner the same, that is, the Chrysler and the Servel; is that type 

i 

face equal? A. Yes, I would say that is equal. 

I 

Q. What about the figures for the price ? A. These figures I 
would say in this case are qqual. 

Q. Now, directing your attention to Exhibit 1-H,| where you have 
testified that more space is devoted to Chrysler than to any other ad, 
is a Servel air conditioner pictured in that ad? A. Yes, it is. 
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Q. And directing your attention to the list price of the Chrysler 
and the list price of the Servel, I will ask you whether the type used 
in depicting the list price of the Servel is larger or smaller, bolder 
or blacker, than the type face used in depicting the list price of the 
Chrysler? 

MR. MEHLER: May it please the Court, there is nothing in the 
ad to indicate which is list price. I don’t know myself. 

MR. MAYER: Your Honor, each advertisement carries a price 

68 saying now so and so, which is at a reduced price. I think it is 
perfectly clear. 

THE COURT: You place no importance on saying list price then? 

MR. MAYER: No, sir. 

THE COURT: All right, then, the price stated in the ad. 

MR. MAYER: There are two prices stated in each ad. Your Honor. 
One is a higher price and one a lower price at which the unit is cur¬ 
rently being sold. Thereds no significance in the list price. I am 
merely — 

THE COURT: Call them the higher and lower price, sir. 

BY MR. MAYER: 

Q. Will you answer my question on that basis ? A. The higher 
price in the Servel ad is in more bold type than the type used in the 
Chrysler Airtemp. 

Q. And is the current or going price given in each equivalent — 
equal — the same type face, 1 am talking about ? A. Yes, I would say 
they are the same. 

Q. And what about the type face used on the brand name ? A. They 
are the same. 

69 FURTHER REDIRECT EXAMINATION 

BY MR. MEHLER: 

Q. Mr. Reith, referring to Exhibit 1-J, if I may, I believe you 
said that the size of the unit advertised had something to do with the 
size of the ad; is that your testimony ? A. That is correct. 
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Q. That is by comparison with the Servel unit? A. Yes. 

Q. Would it not have been possible to have made either of the 
Chrysler or the Servel ad smaller ? Are you saying that that ad had 
to take the space that it did by reason of the particular type of unit 
that was advertised in the picture ? 

MR. SHAPIRO: I object, Your Honor, on the ground that the ad 
speaks for itself, and there is the ad. 

MR. MEHLER: That has been my objection throughout, if Your 
Honor please. 

THE COURT: Well, you have both been doing it. j 
The objection is overruled. Answer the question. 

THE WITNESS: The fact that the picture of the Cjhrysler Airtemp 

ad, the unit in the Airtemp ad, is vertical to some extent controls the 

j 

size of the ad. 

BY MR. MEHLER: j 

Q. Mr. Reith, all I want to know is wouldn't it be possible to use 
a smaller picture of either the Servel or the Chrysler and devote 
less lines to the ad ? A. Yes. 

* * * * * 

EDWIN ORMOND BUTLER j 
was called as a witness by the plaintiff * * * 

DIRECT EXAMINATION 

•«.* I 

BY MR. MEHLER: 

' 

Q. Mr. Butler, will you please state your full name ? A. Edwin 
Ormond Butler. 

Q. And where do you live, Mr. Butler ? A. In Crestwood, New 

York. 

I 

Q. And what is your occupation, sir ? A. Assistant Regional 
Manager, New York Region, which is a factory regional office for 
Chrysler Airtemp. 

Q. And, Mr. Butler, were you ever connected with your business 
in the District of Columbia? A. Yes, I was regional manager for the 
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Washington region for two years, the years 1954 and 1955, or parts of 
the years; approxinately two years. 

Q. Now, Mr. Butler, did you ever have occasion to discuss the 
Wilson Supply Company and its program with the defendant, Mr. George 
Frank? A. Yes. 

Q. Can you tell us, please, when that discussion occurred, to the 
best of your memory ? A. It was about the middle of May, 1954. 

Q. And can you tell us where it occurred? A. In the store of Frank’s 
ofD. C. 

Q. And can you tell us why you happened to be in Mr. Frank’s 
store at that time ? A. Mr. Frank called me on the telephone and asked 
me to see him a day prior to my visit at the store. 

Q. That was the reason for your visit? A. Yes. 

Q. Now, will you please relate to the Court the substance of your 
conversation with Mr. Frank that day ? A. I called on Mr. Frank at 
noontime and Mr. Frank was in the store and I told him who I was, and 
he stated that he had changed his mind and did not wish to discuss what¬ 
ever he wanted to discuss with me. I asked him what it was at about 
and he said, ’’Well, I don’t like what George Webster and Wilson Supply 
Company salesmen are doing. ” I said, ’’What is that ?” Me said, ’’Just 
a moment. ” He went to the rear of his store and brought a brochure or 
a mailing flier, so called, which is an advertisement, and showed it to 
me. 

The brochure coitained an ad for two or three room air conditioners 
at a low selling price. And he said, TT I don’t like this and I’m going to buy 
and advertise Chrysler Airtemp window air conditioners at a low price 
to get back at George Webster and Wilson Supply Company. ” 

I asked him if he didn't realize that advertising and selling Chrysler 
Airtemproom units at a low price would interfere and harm the rest of 
the dealers in the District from making a legitimate fair price or profit 
out of the units, and he said he didn’t care. His main object was to get 
back at George Webster and Wilson Supply Company. 


* 
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CROSS EXAMINATION 
BY MR. SHAPIRO: 

♦ 4c 4c 4c j 4c. 4c 

I 

Q. Now, you say that it was somewhere in the middle of May ? 
A. 1954, yes. 

Q. Have you anything to refresh your memory with respect to 
the middle of May, the date? A. No, I don’t. 

Q. Now, are you positive, and there is no question about your 
remembering in toto conversations that happened there but you do not 

remember the date; is that correct ? A. That is correct. 

i 

4c 4c 4c 4c 4c 4c 


Q. Do you know as a matter of fact whether or not Mr. Frank had 
Chrysler Airtemps in stock at that time ? A. I believe there was a 
casement window unit on display at the time, yes. 

THE COURT: You have a habit of saying, T T believe” or "I think." 
Now, we cannot go on that basis. If you don't know, tlien say you don't 
know. 

i 

THE WITNESS: It is a little difficult to remember, Your Honor; 
it was two years ago but I will state — 

THE COURT: If you don't know, say you don't know. 

THE WITNESS: Well, I believe that I know and 1 will state the 

fact that there was a casement — 

. 

THE COURT: That doesn't impress me, because either you 
know or you don't know and if you don't know you shoulld be free to 
say so. 

THE WITNESS: Right, sir. | 

_ _ i 

THE COURT: Go ahead. 

THE WITNESS: There was a casement window unit, Chrysler 

Airtemp casement window :mitt, on the floor at the timej of that in- 

- 

• i . , . I 

terview. 

I 

BY MR. SHAPIRO: 
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Q. To pinpoint it even further, did you or did you not discuss with 
Mr. Frank the fact regarding the flier situation that he was going to pro¬ 
mote? A. We discussed that, yes. 

Q. You did? A. Yes, sir, Mr. Frank showed it to me. 

Q. That was exhibited to you at that time? A. Yes, Mr. Frank 
got one and showed it to me at that time. 

78 Q. Now, what activities did Mr. Frank complain about to you with 
respect to Mr. Webster regarding this flier? A. He stated that Wilson 
Supply salesmen had taken that flier around town and shown it to the other 
dealers in town and he didn’t like that procedure. 

Q. Now, what did you tell him after he discussed the flier situation 
with you as to what you thought about it? A. I didn’t say anything in re¬ 
gard to it. 

Q. You didn’t say anything about it? A. Not concerning the flier, 
no, sir. 

Q. And he told you, you said, at that time that he had taken those 
all around to other dealers? A. That Wilson Supply salesmen had, yes. 

Q. Did you endeavor to confirm that fact? A. No, I didn’t. 

Q. Now, did Mr. Frank say to you, and I quote, ’’That Wilson 
Supply was taking this flier around and showing it to dealers and asking”— 

MR. MEHLER: May it please the Court, when counsel refers to 
this flier, 1 think he should refer to it by exhibit number. 

BY MR. SHAPIRO: 

Q. Exhibit Number 2 that you identified as being the one? A. Yes. 

79 Q. And the inference and the discussion had with respect to this, by 
taking this so-4tlled flier to these various people — did Mr. Frank dis- 

i , • 

cuss with you the fact that in doing so, Wilson Supply was telling the other 
dealers that they shouldn’t buy this merchandise because Wilson Supply 
products didn’t appear in this flier? A. No. 

MR. MEHLER: Just one minute before you answer. I am sorry, 
Mr. Shapiro, I got lost in that question. I wonder if it could be repeated ? 

THE COURT: Yes, read the question Mr. Reporter. 

(Fending question was read by the reporter.) 


< 
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THE COURT: Complete the question. 

MR. SHAPIRO: I am striking that other question and will reframe 
it, if I may, sir. 

BY MR. SHAPIRO: 

i 

Q. When Mr. Frank discussed this flier with yoi|, can you tell us 
the purpose and what did he discuss with you in having you come down, 
with respect to this flier? What did he discuss with you about it? A. He 
stated that he did not like the procedure of Wilson Supply salesmen taking 
that flier around town and showing it to the other dealers; that it was 
shown to the other dealers because of the low-cut pricej of the unit adver¬ 
tised. 

80 Q. And what else did he discuss with you about that with respect to 

I 

Chrysler Airtemp in particular? A. He stated that he!was going to ad- 

j 

vertise Chrysler Airtemp casement window units at a lb w-cut price. 

♦ * * * * 

81 Q. That was, he told you by virtue of Wilson Supply Company men 
taking this around to all of those dealers that he was then going to have 
advertised in his next advertising the Chrysler at reduced prices? A. 

Yes, he said he was going to advertise Chrysler Airtemp casement window 
units at reduced prices in order to get back at George Webster and Wilson 
Supply Company. 

Q. Let me ask you, are you the factory representative ? A. Yes. 

Q. You are speaking in that capacity; is that not a fact? A. No, 

I am speaking in my personal — 

Q. But you are down here by virtue of being the Regional director 
of Chrysler Airtemp? A. No, I am not. I came down as a personal — 
on my own to testify in this case. ! 

Q. As a favor to Mr. Webster? A. That is correct. 

Q. Tell me, is Mr. Webster one of your big dealers ? A. He is 
Chrysler Airtemp*s — one of the largest distributors. 

Q. As a matter of fact, he is the biggest dealer today? A. I don’t 

know. 

i 

i 

i 

I 


Q. You don't know. * * * 
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82 A. lam working in New York. I was transferred to New York 

last August 8th. 

Q. All right, prior to that time, can you tell the Court have other 
dealers been selling Chrysler at discount prices in Washington? A. What 
do you call discount prices ? The price level of every dealer is different. 
They are not any of them selling at the same price. It is up to the dealer 
to "sell at whatever price he wishes. 

Q. That is it? A. Yes. 

Q. Now, from your answer, I understand that a retail dealer can 
sell the Chrysler at any price he wants? A. That is true. We have no 
control or no attempt to control any price. It is up to them whatever 

price they want to sell it at, yes. 

♦ * * * * 

85 GEORGE C. WEBSTER, 
the plaintiff, was called as a witness * * * 

DIRECT EXAMINATION 
BY MR. MEHLER: 

Q. Mr. Webster, would you please state your full name? A. 
George C. Webster. 

* * * * * 

Q. Now, Mr. Webster, are you connected with the Wilson Supply 

Company, plaintiff in this case? A. I am. 

Q. And in what capacity, Mr. Webster? A. General Manager. 

Q. Now, what type of business is conducted by the Wilson Supply 
Company? A. Wilson Supply Company is a wholesale distributor for 
heating and air conditioning products covering the Washington, D. C. 
market and about thirty counties in Virginia and Maryland. 

Q. And what particular Line of air conditioners does it distribute? 
A. Chrysler Airtemp. 

86 Q. And do you or do you not have a franchise for this area? A. 

We have a franchise to distribute the product in this area. 

* * * * * 


BY MR. MEHLER: 


Q. Mr. Webster, when was Wilson Supply Company organized? 

A. January 1st, 1953. 

Q. And when was it first granted the franchise by Chrysler? A. 

In October of 1953. 

Q. Now, I wonder if you would describe to the Cpurt the steps that 
you took and the things that you did in order to promote the market for 

i 

Chrysler air conditioners? A. Well, due to the fact of our inexperience 
in the distributing business, we had an extensive market study made. 

i 

In this study we determined the number of people who owned air-condi¬ 
tioners, the brand they owned, what they liked about it, what they 
didn f t like about it, what brand they intended to buy, and in what quantities. 
We also determined where they intended to buy it, that is what dealer, 
what type of dealer, and what area of the city. It was a rather complete 
study that was made. 

I 

From that, along with consultations from our market consultant, 
we determined the method of distribution that we would use. 

Q. Now, who compiled that market survey, Mr.j Webster? A. 

Data Unlimited. 

* 

Q. And can you describe just shortly, if you kndw, the activities 
of the business pursued by Data Unlimited? A. Data ilnlimited is a 
marketing research company that conducts marketing Studies for various 
clients in the City of Washington — a number of them would be Wilkins 

Coffee, the Hot Shoppes, and many other clients, Chrysler Corporation 

i 

as well. 

Q. Now, Mr. Webster, do you have with you today that market 
survey? A. Yes, sir. 

r _ 

Q. And this was a forecast, was it, for the year 1954? A. This 
was our forecasting and marketing study done in December of 1953 to de¬ 
termine the marketing of the product in the season 1954. 

* * * * * 

MR. MEHLER: May I proceed to qualify him, Yjour Honor? 

BY MR. MEHLER: 

Q. Mr. Webster, would you kindly tell the Court what degrees you 
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hold ? A. I hold a Bachelor of Science from the University of Maryland, 
in engineering — 

THE COURT: Maryland ? 

THE WITNESS: Maryland. A Master of Business Administration 
from Harvard University; a Bachelor of Laws and a Master of Laws from 
Georgetown University. 

* * * * * 

BY MR. MEHLER: 

89 Q. Did you have anything to do with the preparation of this market 
survey, Mr. Webster? A. Naturally, we prepare the questions that we 
want to use for the marketing analyst. We do pre-studies with the market¬ 
ing analyst to determine how the survey is going, in order to reword our 
questions. And we would have to appraise — as we are purchasing this 
survey, we have to be able to appraise the value of the quality of it. So 

I know enough about statistics to know the value of the studies, since I 
am paying for it. 

* ..* * * * 

90 BY MR. MEHLER: 

Q. Now, Mr. Webster, I will ask you whether or not George Frank, 
the defendant in this case, is now or ever has been one of Wilson Supply 
Company's dealers? A. No, sir. 

91 Q. Now, Mr. Webster, can you tell the Court in having this market 
survey prepared, in developing a dealer organization, and in establishing 
the business, approximately what that cost for the first year? A. That 
study that you are holding in your hand cost about $1,100, exclusive of 

i 

the time which I devoted to it and my marketing analyst devoted to it. 

* * * * * 

92 BY MR. MEHLER: 

Q. Mr. Webster, are you familiar with what the Wilson Supply 
Company has done in order to establish a dealer program and promote 
the sale of Chrysler air conditioners? A. Yes, sir, I am responsible 
for that myself. 

Q. And are you familiar with what that has. cost? A. Yes. 


MR. SHAPIRO: I object. 

THE COURT: You are not even asking about the report now, are 

you? 

MR. MEHLER: No, I was asking for an overal^ opinion, if Your 
Honor please. 

MR. SHAPIRO: I am going to object. j 

THE COURT: The objection is sustained. j 

MR. MEHLER: I will ask the witness if he speht a substantial sum 

i 

of money. 

MR. SHAPIRO: I object, if the Court please. 

THE COURT: Sustained. Ask him how much h^ did spend. 

BY MR. MEHLER: 

. 

Q. How much did you spend, Mr. Webster? aJ We spent about 
$25,000 to establish ourselves as a distributor in the room air conditioner 
field, that is — 

* * * * * 

i 

BY MR. MEHLER: 

I 

Q. Mr. Webster, I am going to show you what l^as been marked 
for identification as Plaintiff’s Exhibit No. 2 and ask you if you have seen 
that before? A. Yes, sir. j 

Q. Did you have occasion to discuss that brochure with Mr. Frank, 
the defendant? A. Yes, sir, I did. 

Q. And will you tell us, please, where it was that you discussed 
it with him — just where? A. In Mr. Frank’s store at Eighth and G 
Street, Northwest. 

i 

Q. When was that? A. It was within a few days after he moved 
to that store, which was sometime in late February or early March. 

Q. All right, now, when did the brochure first cpme to your atten¬ 
tion? A. It came to my attention several weeks before that. I received 

i 

it in the mail. 

Q. Now, is it customary for you to go over competing advertising 
in your business? A. Oh, yes, we do. 

Q. And do you know what use was made of that brochure, if any. 
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by your company ? A. I understand that — 

THE COURT: No, tell what you know. 

95 THE WITNESS: I know for a fact that our salesmen — we had one 
salesman at Wilson Supply Company at the time — used this brochure to 
show to some dealers who wanted to see it. Dealers had requested copies 
of it because it had received extremely wide distribution throughout the 
metropolitan area. And some of them who did not have copies wanted to 
see it or wanted to have other copies of it. 

BY MR. MEHLER: 

j * 

Q. Now, as a businessman, can you tell us, Mr. Webster, the 
reason why it created such interest? A. It created a great deal of inter¬ 
est because within the orbit of the ethics or business practices of appli¬ 
ance retailing and distribution, up until this time, it had been the custom 
not to indicate by brand and by year model a particular air conditioning 
product at a cut price. The general practice was to use famous make. 
This brochure broke a well established precedent in the business. That 
is why it created such great interest, because it was this brochure that 
broke the precedent. 

Q. Of course, there had been other exceptions, Mr. Webster? A. 
There were occasional exceptions but this was done in such spread, in 
such wide fashion, throughout the city and with so many brands included 
that it was a sensation in the industry. It was widely circulated by every¬ 
one. . 

96 Q. All right, sir. Now, you said that sometime in February or 
March, was it, when Mr. Frank opened his new store that you had dis¬ 
cussed that brochure with him? A. I went in to him. 

Q. Just answer yes or no. A. Yes, I did. 

Q. Now, what was the purpose of your calling at his store that day ? 
A. It was in the evening shortly after six. I had always been at least a 
speaking acquaintance of Mr. Frank and when I saw him moving into his 
new store, I walked in to wish him well. 

When I arrived inside, I was told, 'You have got a lot of nerve 
coming in here. " * Well, I didn't know what he meant. I asked him what 
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did he mean by that remark, and he said, "You and your salesmen at 
Wilson Supply are carrying my brochure around and it is causing me ex¬ 
treme embarrassment amongst the distributors whos^ products are listed 
therein." And I said, tT Well, I hadn’t realized that it was causing you 

I 

embarrassment and that they were calling you on the telephone and giving 

i 

you a hard time. I will see immediately ~ if it is causing you embar- 

I 

rassment — that the brochure is stopped — the transmission of the bro- 
chure is stopped." 

Q. Mr. Webster, let me ask you at this point whether or not during 
this conversation Mr. Frank made any mention of Chrysler Airtemp air 

conditioners? A. He said, ’That will not do. 1 am going to get 

I 

back at you. ’’ He said, "You have caused me a lot of Embarrassment 

I 

here and I am going to get back at you in one way or another. I think I 
will buy Chrysler air conditioners and sell them without regard to profit, 
without regard to how much I spend on advertising in the paper; I am going 
to cut them and I am going to cause you harm. ’’ 


Q. Now, Mr. Webster, had there been any discussion of profit or 
loss with respect to Mr. Frank’s proposal of selling dhrysler air condi¬ 
tioners? A. 1 said, "George, it doesn’t make sense. Here you are, 
you are a little guy, I am a little guy. I just opened up this company with 

very little capital. You are going to ruin me. What gpod is it going to 

l 

get you? You are going to ruin yourself by spending all your money ad¬ 


vertising Chrysler. There isn’t that much demand for' the product that 


you could make any money on it. Besides if you don't buy the units from 
me, if you have to get them out of town, you will have to pay a higher 
price for them." He said, T don’t care. ’’ 

Well, we got to talking and he said that he would like me to write a 
letter to all of his distributors apologizing for this, and I said, "Well, 

i 

that would just add salt to the wound. Why don’t you let me recall the 
brochures ? 1 will bring them back to you, every one of them, and let’s 


be friends. ’’ And we agreed to that. 

. Q. And did that end that visit, Mr. Webster? A|. I walked out of 
the store then on a friendly basis, and the next day had the brochures 
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recovered and returned them to him within a few days. 

Q. Now, to your knowledge, did Mr. Frank sell any Chrysler air 
conditioners after that visit? A. Yes. 

Q. And did you see Mr. Frank about the matter at any later time? 
A. I did. 

Q. Can you tell us approximately when? A. I think it was the 18th 
of May, in mid-afternoon. 

Q. Where did you have this discussion with Mr. Frank? A. In his 

store. 

Q. All right, sir, and you say that you again discussed his selling 
Chrysler air conditioners? A. Well, I went around and told him that he 
had lied to me, he said he wasn't going to sell Chrysler and he was selling 
it. I said that he was cheating the public by not giving them the distribu¬ 
tors' warranty on the units. 

We got into a rather heated discussion, and finally he said that he 
was going to have me arrested and called the police. So when the police — 
99 Q. Was there any discussion with Mr. Frank in that visit, May 

18th, with respect to Mr. Frank's former threat to advertise Chrysler 
air conditioners? A. He said he was going to advertise them without 
regard to profit or loss. 

Q. Had you discussed profit or loss with him? A. I told him that 
with his net worth and the amount of business he was doing that he could 

i 

not afford to engage in something that was going to be costly. I tried to 
reason with him, but it didn't do any good. He said he was out to get me. 

Q. The feelings between you and Mr. Frank were not of the best 
at that point, were they? A. No, they were at the lowest ebb. 

Q. Now, you mentioned something about this distributor service 
warranty, was it? A. Yes. 

Q. I wonder if you would describe what that means? A. Well, a 
distributor in signing his franchise agrees to service the product that he 
sells or see to it or be responsible for the service of the product he sells. 

In taking on this responsibility, we shift that responsibility within 
limits to the dealer. If the dealer doesn't perform the proper service, we 


Also, there is a five-year warranty on a room air conditioner man¬ 
ufactured by Chrysler, which warranty is handled through the distributor 
on a localized basis. In other words, we have a factory rebuilding center 
here to handle the five-year warranty on our product. If the product 
doesn f t go through us, we refuse to honor the warranty at our factory 
rebuilding center. 

Q. And why is that? A. Because we feel we are entitled to know 
what units come into the market, where they go, how the warranty is 
extended, and whether or not the dealer will perform his part of the war¬ 
ranty agreement. 

Q. And what is, if you can explain, the difference in warranty be- 
tween a Chrysler air conditioner and — that is as it ekisted in May or 
June of 1954 — that is the warranty given in the warranty between a unit 
sold by an authorized dealer appointed by Wilson Supply and one who is 
not a dealer of Wilson Supply Company in that area? A. Well, a dealer 
for one thing — if a dealer sells a unit and it needs warranty service, we 
require him to bring the unit to the factory rebuilding Center and have die 
work done, or we require him to do the labor part of the warranty where 
he is not reimbursed for it himself. We have that agreement with our 
dealers. 

i 

If a non-franchise dealer, or a dealer who is purchasing his units 

i 

from other sources, has a unit that is defective within warranty, he has 

! 

to return it either to the distributor from whom it is purchased or to the 
factory. 

Now, we have advised dealers in the area that are involved in trans¬ 
shipping to notify us where they are getting the units from, in order that 
we may transfer the warranty from the distributor, from whom the unit 
came, to our own local factory service center. 

Q. That is when they come in from another city or sales area? A. 

i 

No matter where they come from. 

Q. Is it important for any reason for the distributor to maintain a 
control, say by serial number or in any other way, of identifying these 
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units in among its records ? A. It is extremely important in the main¬ 
tenance of the quality acceptance of our product in the market to maintain 
proper records. 

For instance, at the time when Mr. Frank had begun to handle 
Chrysler room air conditioners, the units were shipped from the factory 
with the thermostat bulb mislocated. The thermostat bulb instead of 
being located in the air stream where it could cut off by virtue of the cold 
air, it was located too low and then the unit short cycled. Short cycle is 
an unpleasant thing for an air conditioner to endure. 

We were advised of this mistake by the factory and immediately 
sent out and relocated the thermostat bulbs. In the case of units that Mr. 

102 Frank may have had, we were unable to do that and those customers 
were obviously dissatisfied with this purchase. 

MR. SHAPIRO: I object, if the Court please. It is purely conjec¬ 
ture, speculation, on the part of this witness. I move that that answer 
be stricken. 

THE COURT: You can ask him who the disappointed customers 

were and if he can T t tell you, it will be disregarded. 

* * * * * 

103 BY MR. MEHLER: 

Q. Now, Mr. Webster, did you take any further steps to attempt 

to insure that you would have a record of units sold in your area? A. 

Yes, we notified those people who were selling Chrysler, other than the 
franchise dealers, of our service policy. 

Q. I am going to show you Plaintiffs Exhibits for identification 
Numbers 7-A, 7-B, and 7-C, and ask you if you can identify each of those? 
A. Yes, sir. 

Q. And will you? A. Exhibit 7-A is a letter I wrote to Mr. Frank 
advising him of our service policy. 

Q. What is Exhibit 7-B? A. 7-B is the service policy for Chrysler 
room air conditioners. 

Q. And Exhibit 7-C? A.i It is a notice to the air conditioning 
installers, which was sent to them with a copy of the service policy. 


104 
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MR. SHAPIRO: No objection, Your Honor. 

MR. MEHLER: I will offer Plaintiff’s Exhibits Numbers 7-A, 7-B, 
and 7-C in evidence. 

* * * * j * 

MR. MEHLER: Plaintiff’s Exhibit 7-A, letter d^ted May 21, 1954, 
addressed to Mr. George Frank of Frank’s of D. C., Sixth and G Streets, 
Northwest, Washington, D. C. 

’’Dear Mr. Frank: 

It has come to our attention that your company is selling 
Chrysler Air temp room air conditioners. As ybu know from con* 
versations earlier this year, we do not feel that you have a setup 
which can do justice to our fine product. 

105 ”We therefore decline to solicit your business. We feel, as 

distributors, that we have a responsibility to the ultimate consumer 
and, therefore, select our dealers with care. 

’’Your continued sale of this product is in Violation of our dis¬ 
tribution service policy on Chrysler room air conditioners, a copy 
of which I have enclosed. Your action in offering for sale to the 
public units in violation of this service policy proves the correctness 
of our decision not to set you up as a dealer. 

”We are asking you to be careful to advisej your customers 
that their purchase of Chrysler Airtemp air conditioners from you 
is in violation of our distribution service policy ^vhich has been in 
effect since February 1, 1954. 

”We regret your decision to purchase and (sell Chrysler room 
air conditioners in violation of our service policy and in violation 
of our judgment not to have you as a dealer. We feel that your action 
constitutes a fraud on the public of Washington in that you are pre- 
senting yourself as a dealer when you are not, and that you are sell¬ 
ing merchandise susceptible to warranty servicq protection, which 
is not covered by distributor warranty. 

”We, therefore, request that you dispose of the present mer¬ 
chandise that you have; that you discontinue this policy as being one 
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in violation of good ethical business practice. 

Sincerely, 

George C. Webster 
General Manager” 

* * * * * 

108 BY MR. MEHLER: 

Q. Mr. Webster, was it of any concern to you then that Mr. Frank 
was selling Chrysler air conditioners although he was not one of your 
dealers? A. Yes, it was of great concern to me because of the failure 
to comply with our distributor service policy, as well as the advertising 
caused many repercussions. 

109 Q. Now, Mr. Webster, did that concern cause you to take any fur¬ 
ther steps to determine the method that Mr. Frank was using in selling 
these Chrysler air conditioners? A. It did. I wanted to find out just 
what allegations or what statements were being made to customers who 
might be purchasers of air conditioners from Mr. Frank. 

Q. What did you do, if anything, to learn that? A. I had two — 

* * * * * 

THE WITNESS: I had two people associated with me. 

BY MR. MEHLER: 

Q. And their names, Mr. Webster? A. Bud Jaeger and Charles 
Trippe. I called them into my office one at a time and told them to go to 
Mr. Frank’s — 

THE COURT: You can’t say what was said between you. What did 
you do ? 

***** 

111 THE WITNESS: I had these two people go to Mr. Frank’s store 

and make purchases of air conditioners in order to determine what repre¬ 
sentations were being made to ultimate purchasers of units from him. 

I was so shocked to know that those units were being sold — 

MR. SHAPIRO: I object, if the Court please. 

THE COURT: Sustained. 

MR. MEHLER: If your Honor please, I am making the proffer for 
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the purpose of showing the state of mind, which I think is relevant. 

Now, the defendant has claimed, of course, that there was malice 
behind this, and we are attempting to show, as I think we should, that 
there wasn’t any malice; that there was a good business purpose behind 
it; so that state of mind, in my opinion, if Your Honor please, I humbly 
submit is relevant, independently relevant to the issues of this case. 

4t 4c 4c * 1 * 

I 112 THE COURT: Objection is sustained. j 

* 4c 4c 4c | 4c 

BY MB. MEHLER: 

i Q. Did those employees, or those associates, bpy the units from 

Mr. Frank? A. They did. ! 

Q. Did they report to you the nature of the representations made to 

i 

them by Mr. Frank? A. They did. 

! Q. Will you tell the Court what representations Were reported to 

you as having been made by Mr. Frank? 

MR. SHAPIRO: I object, if the Court please. 

MR. MEHLER: If Your Honor please, it is on the basis of what 
was reported to him whether true or not that he took certain actions, and 

i 

that is independently relevant to show his state of mind and the reasons 
for what he thereafter did. j 

THE COURT: The objection is sustained. 

MR, MEHLER: May I make proffer, Your Honor, please ? 

THE COURT: Yes. 

113 MR. MEHLER: I intend to show through the testimony of this wit¬ 

ness that Messrs. Trippe and Jaeger, at the instruction of Mr. Webster, 
went over to the defendant’s place of business for the purpose of buying 

i 

Chrysler air conditioners in order to determine the nature of the repre¬ 
sentations that Mr. Frank was making to customers in the sale of these 
units with particular reference to the nature of those representations as 

they applied to the distributor service warranty, 

. 

I intend to show further through the testimony of this witness that 
Messrs. Trippe and Jaeger reported to Mr. Webster that material mis- 
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representations had been made by Mr. Frank in the sale of these units; 
that because of it, in his concern over the matter, Mr. Webster asked 
that the checks be stopped — that the payment be stopped, if Your Honor 
please. Now, I am going on from there. 

BY MR. MEHLEB: 

Q. Now, Mr. Webster, what did you do, if anything, after these 
units were bought with respect to the purchase of them — the purchase 
price, we will say? A. Upon learning what they told me, I told them — 
THE COURT: No, you cannot tell what you told them. 

THE WITNESS: I had them stop payment on the checks. I then got 
in touch with my attorney. 

BY MR. MEHLER: 

114 Q. What did you do after you consulted with your attorney? A. I 

had the units returned to Mr. Frank. 

Q. Will you tell us on what date these units were purchased from 
Mr. Frank? A. I cannot say the date exactly. I can say it was a Monday. 
I can say it was on Monday closest to the 24th of May. 

Q. Was it before or after your visit to Mr. Frank on May 18? A. 

It was after. 

Q. Was it before or after the mailing of your letter to Mr. Frank? 
A. It was after. 

Q. I am referring to the letter in evidence marked as Plaintiff's 
Exhibit 7-A, which I will ask you to inspect? A. Yes. 

Q. Your answer, sir? A. Yes, that is it. 

Q. Now, Mr, Webster, can you recall whether or not it came to 
your attention, any advertising by Frank's of D. C., with respect to 
Chrysler air conditioners ? A. Yes. 

Q. Can you recall when it first came to your attention? A. When 
I was in Dayton on a Thursday morning, June 3rd, I received notice of an 
ad run by Mr. Frank, Frank's of D. C. 

Q. Now, did you at any time receive any complaints from anyone 
with respect to that ad or any subsequent advertising? A. I received 
numerous complaints from — 
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* * 4c * ! * 

! 

BY MB. MEHLER: 

Q. Will you state from whom you received the complaints ? A. 

Mr. Hills at Sears Roebuck; I received a cancellation 6f his entire order. 
Q. Was he a dealer of Wilson Supply? A. He v^as. 

* 4c * 4c 4c 

BY MR. MEHLER: ! 

! 

116 Q. When was that, to the best of your recollection? A. June 4th. 

i 

Q. And did he state his reason for cancelling the contract? 

MR. SHAPIRO: Your Honor, I would like to have the date June 4th, 
what year? 

THE COURT: Will you speak a little louder. 

MR. SHAPIRO: June 4th of which year? 

THE COURT: Yes. 

THE WITNESS: 1954. 

BY MR. MEHLER: 

Q. And did Mr. Hills of Sears Roebuck state his reasons to you 
for canceling the contract? 

MR. SHAPIRO: I object, if the Court please. 

THE COURT: You may answer that yes or no. 

THE WITNESS: Yes. 

BY MR. MEHLER: 

Q. And will you tell the Court what those reason^ were ? 

MR. SHAPIRO: I object, if the Court please. 

THE COURT: The objection is sustained. 

MR. MEHLER: May I please present some authorities on this prop¬ 
osition? 

THE COURT: Yes. 

4c ♦ 4c * * 

i 

i 

117 MR. MEHLER: If Your Honor please, I am referring to the case 

of Lawlor versus Loewe. It is to be found at 59 Lawyers Edition, page 
341. | 

THE COURT: Do you have the regular edition? 
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MR. MEHLER: If Your Honor please, that would be 235 U.S. 522. 

If Your Honor please, this case also involved a question of trade practices. 

The opinion is by Mr. Justice Holmes. It was relevant in that case 
to show reasons why customers were not buying certain merchandise. 

The court ejqplicitly held — and I am quoting — "The reason given 
by customers for ceasing to deal with sellers of the Loewe hats, including 
letters from dealers to Loewe and Company, were admissible." It refers 
to 3 Wigmore, Evidence, Section 1729. 

THE COURT: How are they going to show it; by hearsay? 

MR. MEHLER: Yes, Your Honor, it is a recognized exception to 
the hearsay rule. 

THE COURT: Are you sure, or do they have the customer — 

MR. MEHLER: No, if Your Honor please, it is the reason given 
by the customers for refusing to deal with sellers of the lessee. 

THE COURT: That is given in court? 

MR. MEHLER: In the letters. 

118 THE COURT: Yes, a letter would be different, but you can call 
your customers of course. 

MR. MEHLER: Yes, 1 recognize that, Your Honor, but it is not — 
THE COURT: This is hearsay. 

MR. MEHLER: But, Your Honor, it is an exception to the hearsay 

rule. 

THE COURT: You read that case; I don’t believe — 

MR. MEHLER: It is authority for the proposition that where motive 

or state of mind is in issue, it is admissible. 

♦ * * * * 

119 THE COURT: Now, what kind of a case is that? What is the case? 
What kind of a case is it? 

MR. MEHLER: If Your Honor please, this was a case involving 
fair trade practice. It actually fell under the antitrust laws. 

THE COURT: Go ahead. 

MR. MEHLER: An action for a combination and conspiracy in re¬ 
straint of commerce among the states. 





THE COURT: You haven’t got that kind of a case here. 

MR. MEHLER: Your Honor, the principle of each is the same. 

We are attempting to show the reasons behind the cancellation of this con¬ 
tract; the same was in issue in this case for the plaintiffs to show the 
reasons why the customers refused to purchase the plaintiff’s hats. 

In that case, why did the customers not purchase the plaintiff’s 
hats ? It was as simple as that. 

In this case, if Your Honor please, why did Sears Roebuck cancel 
their contract with the Wilson Supply Company or — to put it in another 
way — why did Sears Roebuck refuse to buy Chrysler air conditioners ? 

It is the very same issue, if Your Honor please, and it is cited with real 
authority in Wigmore. 

* * * * * 

THE COURT: Does your complaint raise that question? 

MR. MEHLER: If Your Honor please, with respect to facts, we 
specifically claim that a large and important dealer, a^ a result of the 
practices employed by the defendant, did cancel his contract. He was 

i 

one of the largest and most important dealers that the Wilson Supply Com¬ 
pany then had; and we have the Supreme Court authority for what I believe 
is a well recognized proposition, if Your Honor pleasel 

Why did the customers not buy hats from the plaintiff ? The sales- 
men were permitted to testify the reasons that the customers gave. 

Your antitrust litigation — 

THE COURT: I think it is very easy for you to bxing the customer 
in and let him tell it. 

MR. MEHLER: Your Honor, he has been subpoenaed without any 
service. He is a general merchandising manager, I believe, and travels 
a great deal and is out of town. I don’t know. | 

MR. SHAPIRO: Your Honor, we say that it could be because of 
price; it could be because of policy. 

MR. MEHLER: We are not here to speculate on that, if Your 

! 

Honor please. 

THE COURT: Well, I think you should have the customer here. 
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* * * * * 

122 MR. MEHLER: * * * 

We do not offer this evidence as proof of the fact recited by Mr. 
Hills. We offer it only to show the motivation, the state of mind, the 
reasons behind his cancellation of the contract, or, as 1 said before a 
moment ago, the reasons why he would not buy Chrysler air conditioners 
from Wilson Supply Company. In my mind, Your Honor — 

123 THE COURT: Well, I think you are really offering it to prove the 
truth. 

MR. MEHLER: No, Your Honor, his reason for acting as he did, 
his reason for not — whether it is true or not. In other words, it might 
be this way, Your Honor: I might call Mr. Hills and I might say, tT Mr. 
Hills, black is white.” And Mr. Hills will call Mr. Webster, let's say, 
and he will say, ”Mr. Webster, since black is white, I am not going to 
buy an more air conditioners from you. ” 

Well, whether it is true or false, the fact is that it was my state¬ 
ment that motivated Mr. Hills not to buy any more air conditioners from 
Mr. Webster. * * * 

* * * * * 

THE COURT: How is the frame of mind of the good motives of this 
witness involved ? You are charging the wrong doing against the defendant. 

MR. MEHLER: We are charging, if Your Honor please, that the 
practices employed by the defendant caused dealers not to buy and sell 
air conditioners, that is, Chrysler air conditioners. 

* * * * * 

124 THE COURT: Well, does the frame of mind of this plaintiff have 
anything to do with that? 

MR. MEHLER: It is not the frame of mind of Mr. Webster at all 
that is in issue. He is only going to testify as to the reasons given by 
Mr. Hills. 

THE COURT: You said that is to indicate the frame of mind of this 
plaintiff. 

MR. MEHLER: No, if Your Honor please, the reasons which im- 
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pelled Mr. Hills to say to Mr. Webster, ’1 am not going to buy any of 
your units." * * * 

* * * * • | * 

MR. MEHLER: No, Your Honor, that is not what I intend to prove 

i 

at all; only that Sears Roebuck canceled what was an important contract 
for the purchase of air conditioners from Wilson Supply, that is, Sears 
Roebuck and Sears Roebuck's reason for doing it. Th0 reason for doing 
it was the advertising engaged in by the defendant. 

THE COURT: Now, your statement shows that you want it to prove 
that is the truth of what was reported to this plaintiff. 

MR. MEHLER: Let's suppose, if Your Honor please, that the ad- 

. 

vertising was false or it was true — we don't care. What I am interested 
in is showing that the advertising, true or false, was tyie reason for the 

i 

cancellation of the contract by Sears Roebuck. 

* * * * j * 

i 

THE COURT: Assume that is is not true. Why do you want to 
prove it? 

MR. MEHLER: Because if Sears Roebuck was rpotivated, the rea¬ 
son is admissible. If he was motivated by reason of the advertising to 
cancel, then of course we have a proximate relationship between the wrongs 

i 

that we complain of in the complaint * * ♦ and the damages that we say 

I 

were suffered by the plaintiff. 

THE COURT: That shows very clearly you want! me to accept it as 

true. 

* . * * * * 

THE COURT: I will adhere to my ruling. Let u£ go ahead. 

♦ * * * S * 

BY MR. MEHLER: 

Q. Mr. Webster, 1 show you what has been mailked as Plaintiff's 
Exhibit Number 8*A for purposes of identification and ask if you can iden- 
tify it, please? A. Yes, I can. It is a letter received from a dealer 
in Virginia, Virginia Electric Supply Corporation. 

Q. And I will ask you if Plaintiff's Exhibit 8-B, j which is attached to 

. 

i 

i 
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that letter, came with it? A. Yes. 

* * * * * 

Q. Mr. Webster, when did you receive this, approximately? A. 

A day or two after this ad appeared. 

Q. And that was when? A. About June fourth or fifth, 1954. 

MR. MEHLER: May it please the Court, I offer in evidence Plain¬ 
tiffs Exhibits 8-A and 8-B. 

THE COURT: Plaintiff's Exhibits 8-A and 8-B will be received. 

* * ♦ * * 

BY MR. MEHLER: 

Q. You received complaints from other dealers, did you? A. Other 
than Sears Roebuck? 

129 Q. Yes. A. Yes. 

Q. And other than — A. Virginia Electric Supply Corporation? 

Q. Yes. A. Yes. 

Q. They were complaining concerning Frank's advertising? A. 

They were. 

Q. During the year of 1954? A. Yes. 

Q. Can you state, Mr. Webster, what effect this advertising had 
upon your dealer program? 

MR. SHAPIRO: I object. 

THE COURT: Sustained. 

MR. MEHLER: If Your Honor please, this man ran the business. 

He is fully familiar with everything that took place. He certainly should 
be qualified to state whether or not this advertising affected the business 
that he was conducting. There is no one in the world, if Your Honor 
please, that is as well qualified as the man who has actually lived with 
the operation, who is completely familiar with its workings, than is Mr. 
Webster to testify in answer to that question that I have just propounded. 
THE COURT: The objection is sustained. 

BY MR. MEHLER: 

Q. Can you state specifically what dealers did complain to you? 

* • * * * 
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THE WITNESS: Starting with Sears Roebuck, Virginia Electric 
Supply, Fulford f s Colony Radio, Capitol Tire and Appliance, Bethesda 

Radio and TV Company, George T s Radio and Television Company. 

* * * * * 

i 

THE WITNESS: Fred Walker Television and Appliance Company. 

/ 

And did you get George's Radio and Television Company? Home Appliance 
Company, a subsidiary of George's Radio; 

BY MR. MEHLER: 

•• ! 

Q. What was the nature of these complaints ? A* The complaints 

I 

were identical. 

i 

j 

MR. SHAPIRO: I object, if the Court please. 

THE COURT: Sustained. 

BY MR. MEHLER: 

i 

Q. Did the complaints go to the advertising of Frank's of D. C. ? 

I 

MR. SHAPIRO: I object, if the Court please. 

THE COURT: Sustained. 

! 

MR. MEHLER: Your Honor, I offer this again qn the force of 
Lawlor versus Loewe. 

BY MR. MEHLER: 

Q. Did you at or about the time that you were receiving these com¬ 
plaints suffer any change in your business ? 

i 

* ♦ * * * 

THE WITNESS: Yes, we did have a material change in our business 
effective about the time of the ads. 

Starting in January through May, our business, sls a percentage of 
the total market for room air conditioners in Washington, had climbed 
from one point one perceit to sixteen point seven percent in May. 

In May we had reached our — exceeded our market objective which 
for the bear, based on our study, was fifteen point thrpe nine percent of 
the total room air conditioning market. 

In June our share of market fell from sixteen point seven percent 
to less than ten percent. 

In August it fell; in July it fell to less than eight; percent, and by 


! 
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August it was down to five point five percent. 

* * * * * 

BY MR. MEHLER: 

i 

Q. That is the record of your business cycle from January through 

August of 1954; is that correct? 

***** 

136 MR. MEHLER: Your Honor, at this time I would like to make a 
proffer of proof with respect to the complaints that the witness, Mr. Web¬ 
ster, has testified he received from the various dealers. 

I would like to proffer proof that Mr. Webster would testify that 
these dealers complained about the advertising engated in by the defendant 
during the months of June, July, and August, 1954; that because of that 
advertising they stated to Mr. Webster that they were becoming disinter¬ 
ested in the Chrysler unit as such; that it was not and could not be the 
prestige item that it had been sold as if it were being advertised in this 
fashion; and that the dealers themselves therefore were not going to pro¬ 
mote it or to push it as aggressively as a sales item as they thought they 

would be able to do before the advertising appeared. 

***** 

137 BY MR. MEHLER: 

Q. Mr. Webster, I show you Plaintiffs Exhibit 9 and ask you just 
what, if you can identify that, is the nature of the compilations that are 
contained in that exhibit? A. These are a record of sales by month of 
electrical appliances for the months January through December, 1954, 
as well as the sales for the year 1955. It is broken down by all appliances, 
including air conditioners. 

138 Q. Does it show the total sales of air conditioners in the Washington 
area? A. Yes. 

Q. Does it tell what the total air conditioner sales were for the 
year 1954 in this area? A. Yes, it does. 

Q. Now, how do you define the area, Mr. Webster? A. These 
reports are based on information furnished by the distributors in this 
area, and therefore it would be all of the area served by Potomac Electric 
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Power Company as well as some of the area served by Virginia Electric 
Power Company. 

Q. And that would include what, the District of polumbia? A. The 
District of Columbia, Montgomery County, Prince Georges County, Ar¬ 
lington County, Fairfax County, Alexandria, and perhaps a little beyond. 

Q. Now, does any part of that area covered by the survey include 
the sales territory for which Wilson Supply Company lias the franchise 

for Chrysler air conditioners? A. Yes. It is roughly the same territory. 
* * * * * 

BY MB. MEHLER: | 

Q. Before you leave the stand, Mr. Webster, I will ask you whether 
or not at any time you ever discussed with Mr. Frank, the defendant, the 
market for Chrysler air conditioners ? A. Yes. 

Q. If so, will you tell us when and where, sir? j A. On my visit 
to Mr. Frank's store on May 18, during our conversation, the conversa- 

I 

tion in which I alluded to his having lied to me concerning his sale of 


Chrysler air conditioners, and that same conversation in which he called 

j 

me a bum, he stated that he would ruin the market fori Chrysler. 


CROSS EXAMINATION 
BY MR. MAYER: 


Q. Mr. Webster, you testified that you are general manager of the 
Wilson Supply Company? A. Yes. 

Q. Are you connected with any other business enterprise in the city 
of Washington ? A. Yes. 

i 

Q. What is that enterprise? 

MR. MEHLER: Just one minute. Your Honor, I fail to see the 
relevancy of this inquiry. 

MR. MAYER: Well, Your Honor, the Plaintiff's case includes a 
prayer for equitable relief, namely, an injunction to prevent Mr. Frank 

i 

from selling Chrysler air conditioners. 

MR. MEHLER: I can't hear you. 

MR. MAYER: An injunction to prevent Mr. Frank from selling 
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Chrysler air conditioners. I think we can show through this witness’ 
tie-in with his other business, which is doing exactly the same thing that 
Mr. Frank is doing, that he is not entitled to equitable relief. And I 
think it is relevant to that part of the case, if to no other part. 

THE COURT: You may answer. 

BY MR. MAYER: 

Q. Do you remember the last question? A. You asked me was I 
connected with any other business ? 

Q. Correct. A. Yes. 

Q. You answered the question and I asked you what business. A. 

I am vice president of John G. Webster Service Company, Incorporated. 

I am treasurer of John G. Webster and Sons, Incorporated. I am vice 
president of John G. Webster Cooler Company, Incorporated, and presi¬ 
dent of George C. Webster and Associates, Incorporated. 

Q. Are any of those companies you have just named engaged in the 
retail selling of Chrysler airtemp air conditioners? A. Yes. 

Q. Which one? A. John G. Webster and Sons, Incorporated; 

John G. Webster Service Company, Incorporated; and John G. Webster 
Cooler Company, Incorporated. 

Q. Now, does Wilson Supply Company sell to those companies at 
wholesale? A. Yes. 

Q. So in effect you are in the position of both the wholesaler and a 
retailer of Chrysler airtemp air conditioners; isn’t that correct? A. May 
I ask you to clarify by ”you, ” do you mean me or the company? 

Q. Well, you in your situation in those companies. 

* * * * * 

THE WITNESS: In my situation in those companies, I am not 
acting as wholesaler and retailer. 

BY MR. MAYER: 

Q. You are not acting as both a wholesaler and a retailer? A. In 
my situation I am not acting as wholesaler and retailer. 

Q. Well, do you have any equity or ownership in these various 
companies that you testified you have an interest in? A. I have equity in 
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each of the companies. 

Q. And the companies in which you have this equitable ownership 
interest are both wholesalers and retailers of Chrysler airtemp air con¬ 
ditioners; is that correct? A. Yes. 

Q. Now, is it a fact that at the present time the John G. Webster 
Company is selling Chrysler airtemp air conditioners at what they label 
discount prices, at prices that they claim are considerably below the list 
price? 

♦ * * * * 

THE WITNESS: Yes. 

BY MR. MAYER: 

Q. And isn't it a fact that you were also doing that in 1955? 

144 MR. MEHLER: Who does counsel mean by "youf'? 

BY MR. MAYER: | 

* 

Q. John G. Webster Company. A. Yes. 

Q, I will show you this newspaper advertisement from the Washing¬ 
ton Post and Times-Herald dated March 18, 1956, and ask you if that is 
an ad of the John G. Webster Company? A. Yes. 

Q. And is it a fact that at the top it says, "John G. Webster dis¬ 
counts prices"? A. Yes. 

Q. And does it advertise Chrysler Airtemp air Conditioners at 
discount prices ? A. Yes. 

i 

Q. And does it represent a saving of from forty-seven to fifty-two 

i 

percent on these Chrysler Airtemp air conditioners under the alleged list 

i 

price? 

MR. MEHLER: Of course, this has not been offered yet. I think 
it is improper for the witness to testify with respect t *j> it. If counsel 
wants to offer it, I think it is a different matter. | 

THE COURT: You may inquire on it. You may answer. 

MR. MEHLER: May I enter my objection to this line of inquiry ? 
THE COURT: Yes. 

i 

. 

145 THE WITNESS: The savings offered are on 1955 models, yes. 

■ 

They are also labeled, "Floor Samples." 
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BY MR. MAYER: 

Q. Would you show me any words in here that show anything about 
floor samples ? A. ’’These are display models with brand new guarantee. ” 

Q. It doesn’t say, ’’Floor Samples. ” A. Floor samples and dis¬ 
play models are synonymous. 

Q. It doesn’t say, ’’Floor Samples,” does it? A. I just said that 
floor samples and display models are synonymous. 

Q. I want an answer to the question. A. No, it does not say, 
’’Floor Samples. ” 

* * * * * 

BY MR. MAYER: 

Q. Now, I will show you another newspaper advertisement from 
the Washington Post and Times-Herald for Sunday, March 18, and will 
ask you whether this is an advertisement — 

THE COURT: What year? 

MR. MAYER: 1956, Your Honor, this year. 

BY MR. MAYER: 

Q. And I will ask you whether this is an advertisement of the John 
G. Webster Company? A. Yes. 

MR. MEHLER: If Your Honor please, I am not trying to be captious 
at all, but it is a highly improper way of introducing documentary evidence. 

THE COURT: It is not introduced. 

MR. MEHLER: It isn't but he is having the witness read from 
something. 

THE COURT: He is having it identified. 

MR. MEHLER: It has not been identified or shown to counsel. 

BY MR. MAYER: 

Q. Your answer to the question was yes, wasn’t it? A. Yes, it 
is an ad of the John G. Webster and Sons, Incorporated. 

Q. And does this ad represent a saving to potential purchasers of 
one hundred and eighty dollars on a three-quarter horsepower Chrysler 
Airtemp air. conditioner? A. Casement air conditioner, yes. 

Q. Does it show a list price of four hundred twenty-nine dollars 
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and ninety-five cents and a sales price of two hundred forty-nine dollars 

i 

and ninety-five cents? A. Yes. 

Q. And it doesn f t give any particular year or mpdel, does it? 

A. I can f t see it. If it doesn't, it is a mistake. 

Q. It doesn't give any year or model, does it? A. No, but I say 
it is a mistake. 

* * ♦ * | * 

I 

I 

Q. Now, Mr. Webster, what did you mean by that phrase, "List 
Price," in those advertisements? 

* * * * * 

THE WITNESS: The list price is the price that the distributor sets 
on a product or that we set on that product as measuring the fair list 
value of the product in the market. 

BY MR. MAYER: j 

Q. It is not then a price set by the manufactured? A. It is not 
set by the manufacturer. 

Q. And there is nothing to prevent the distributer from establishing 
a list price of say one thousand dollars for it and advertising it for two 
hundred forty-nine dollars, is there? A. You asked me. That is a legal 
question. j 

Q. Pardon me? A. You mean nothing to prevent him? There are 
laws against false advertising, if you want me to answer it directly. 

Q. I want to know if there is anything to prevent; you, that you know 

i 

of, from putting any price on there as a list price and then advertising 
it at any other price that you see fit? A. If you want to qualify me as a 
lawyer, I would say it would be false advertising. And there was a case 

just two weeks ago against the Hub Furniture Company in which 
they listed an article too high and they were fined for it. 

Q. Who is to determine what the fair value of the .product is ? I 
believe your testimony was that it is the price the distributor chooses to 
put on it as being in his opinion the fair value of it; is that the only test 
of a list price? A. The Federal Trade Commission has tests for it. 

Q. In .any event, this so-called list price, whicl^ you put in your ad, 
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is a purely artificial price which you yourself attribute as being the value 
of the article; is that correct? A. Are you asking me what kind of a 
price is it or are you telling me it is an artificial price ? 

MR. MAYER: Your Honor, I think I am entitled to have my question 
answered. 

THE WITNESS: No, it is not an artificial price* 

BY MR. MAYER: 

Q. Well, any distributor could put any price he wanted in there; 
could he not? A. I don't know what any distributor would do. I only know 
what I would do. 

150 Q. Why do you say it is not an artificial price? A. Because I. 
don't think it is an artificial price. 

Q. You don't sell them at that price, do you? A. At that price, 
no. We sell them at the price advertised. Who sells at list price? I 
don't know. 

Q. How did you compute this list price of four hundred and twenty- 
nine dollars and ninety-five cents on this three-quarter horsepower Chry¬ 
sler Airtemp casement unit? A. I don’t have my records here. I don't 
know. 

Q. You don't know how you arrived at that price? A. I don't say 
I wouldn't know. I say I don't have the records here. 

Q. I am asking you if you know how you arrived at that price ? A. 
We arrived at it on the basis of a market study made in December of 1955, 
wherein we determined what the reasonable price on the product would be. 

Q. But you don't sell it at this reasonable price, do you? A. No, 
because it will not command — in the market today, a product will not 
command its list price. 

Q. Then your market survey is valueless because if you say that 
in the market it will not bring that list price, obviously your market sur¬ 
vey in arriving at that list price is erroneous. A. We get both the list 
and the selling price, sir. 

151 Q. Now, a distributor in Baltimore or in New York or in Richmond 
would make his own list price, couldn't he? A. I don't know. 



77 


i 


Q. Does the Chrysler Company suggest to him what price he has 

i 

to charge for the unit? A. 1 don't know. 

* * ♦ * * 

i 

153 BY MR. MAYER: j 

Q. Were you in the courtroom this morning when Mr. Butler, 
from the Chrysler Company, testified? A. Yes, sirl 

Q. Did you hear him testify that as far as the Chrysler Company 
is concerned there is no effort made and no attempt made to control any 
distributor in what prices are charged for their air conditioners after 
they are out of Chrysler's hands? A. I did hear him make that statement. 

Q. Do you agree with that statement? A. I agree to it only to the 

i 

extent that it affects me, that is they have never attempted to control my 

prices. I don't know whether they control other distributors' prices or 

i 

not. 

i 

154 Q. Now, you have no reason to disbelieve Mr. Butler in that state- 

i 

ment, have you? A. No, I have no reason to disbelieve him. 

♦ * 4c 4c j * 

BY MR. MAYER: | 

Q. Now, on May 18, 1954, I think you testified that you went into 
his store and you had an altercation with him during which you called him 
a liar and a cheat; is that correct? A. I didn't say that. 

4c 4c 4c 4c * 

I 

! 

155 BY MR. MAYER: 

156 Q. All right, did you testify to that in the answer that you filed in 
Civil Action Number 2447-54? 

4c 4c 4c 4c 4c 

THE WITNESS: No. | 

BY MR. MAYER: 

Q. Have you seen your answer in that case? A. Yes. 

Q. And the answer states you admitted calling him a liar and a 
cheat; does it not? A. The answer states that. 

Q. It was filed by your duly authorized attorney} was it not? A. I 
think so, yes. 


Q. Now, then, I believe you testified this morning and introduced 
into evidence a letter that you wrote to Mr. Frank on May 21, 1954, in 
which you accused him of committing a fraud on the public of Washington; 

t 

is that correct? A. I haven’t got the letter in front of me, I would have 
to see it. 

♦ * * ♦ * 

MR. MAYER: He said he didn’t remember it without looking at it. 

THE COURT: All right, let him look at it. 

THE WITNESS: ”We feel that your action constitutes a fraud on the 
public of Washington. ” 

BY MR. MAYER: 

Q. So, on May 21, 1954, you wrote that to Mr. Frank; is that cor¬ 
rect? A. Yes. 

Q. Now, I believe you testified this morning that you caused a Mr. 
Jaeger and a Mr. Trippe to go to Mr. Frank’s store on the 24th of May 
and purchase from him four Chrysler Airtemp air conditioners; is that 
correct? A. Yes. 

Q. And is it a fact that on May 25th, Mr. Jaeger and Mr. Trippe 
stopped payment on their checks on those air conditioners? A. I did not 
myself stop payment on the checks; I think they stopped payment on the 
checks, but I am afraid you would have to ask them. 

Q. And do you know whether on May 29th, 1954, Mr. Jaeger and 
Mr. Trippe returned the air conditioners to Mr. Frank? A. It is my 
understanding that they were returned. 

Q. Then, on June 8, 1954, Civil Action Number 2447-54, Frank 
versus Webster, was filed in this court; is that correct? -A. I don’t know. 

MR. MEHLER: If Your Honor please, he has the jacket; it speaks 
for itself. He himself offered it. 

THE COURT: The witness says he doesn’t know. 

BY MR. MAYER: 

Q. Is it a fact that on June 10th, 1954, the summons in the case of 
Wilson versus Frank, Civil Action 2447-54, was served on you? A. I 
don’t recall the date. 
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Q. Now, I will show you the marshal's return fy Civil Action Num¬ 
ber 2447-54 and see if that helps you refresh your recollection as to what 
date you were served in that suit? A. I couldn't verify the accuracy of 
this. 1 know it was sometime in June. 

Q. What date is shown on the marshal's return^ 

MR. MEHLER: If Your Honor please, I will stimulate that this suit 
was served on the date returned by the marshal as sho|wn on the subpoena. 
MR. MAYER: Which is June 10; correct, counsel? 

MR. MEHLER: If that is what it shows, let the record speak for 

j 

itself. 

THE COURT: Does it show the 10th? 

MR. MEHLER: 11:01 a. m. on the 10th day of Jtjne, 1954, Your 
Honor, according to the return of service. 

THE COURT: Very well. | 

BY MR. MAYER: 

Q. Now, isn't it a fact on June 11, 1954, you filed or caused to be 
filed through your attorneys the proceedings which is before this Court 

i 

today? A. Again, I don't know the exact date, sir. 

THE COURT: Well, I think counsel will stipulate — 

MR. MEHLER: I would be happy to, Your Honor, according to the 
file date in the jacket. 

THE COURT: That this case — the complaint was filed on June 11, 
1954. | 

BY MR. MAYER: 

Q. Which was one day after the service on you of Mr. Frank's suit 
against you for slander; is that correct? A. I don't ki^ow, sir. 

MR. MEHLER: Just a minute, this is argumentative; I think we can 
all calculate. 

THE COURT: Yes, it is obvious that it was the fallowing day. 

BY MR. MAYER: 

i 

Q. Mr. Webster, have you filed any action against any other retail 
dealers of electrical appliances in the City of Washington since 1954? 

MR. MEHLER: Just one minute, I will object to this as being corn- 
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pletely irrelevant, immaterial, and incompetent to the issues of this case. 
Whether he sued fifty others or five others or no others, I don't think is 
determinative of the issues before the Court in the instant case. 

THE COURT: The objection is overruled, he may answer. 

THE WITNESS: No. 

BY MR. MAYER: 

Q. Now, it is a fact, is it not, that all through the summer season 
of 1954 and 1955 a number of other retail dealers in the City of Washington 
advertised and sold Chrysler Airtemp air conditioners at discount prices ? 
A. No, it is not so. 

♦ * * * * 

Q. I show you Defendants Exhibit Number 5, for identification, 
and ask you whether that is an advertisement of the Sun Radio Company 
in the Evening Star for Wednesday, July 14, 1954, advertising a Chrysler, 
one-half horsepower, casement model at a discount? A. Yes. 

Q. Have you filed any action against the Sun Radio Company on ac¬ 
count of that sale? A. No. 

Q. Is the Sun Radio Company one of your authorized dealers or 
was it in 1954? A. No. 

Q. I T 11 show you Defendants Exhibit Number 4, for identification 
and ask you whether that is an advertisement of Kann's, Washington and 
Arlington, showing a Chrysler — A. Showing an advertisement of — 

Q. An advertisement of Kann’s Department Store of Washington and 
Arlington, advertising a 1955 Chrysler Airtemp air conditioner at a dis¬ 
count price? A. Sir, there is no date on it; there is nothing on it. 

MR. MAYER: This was stipulated to by counsel at pretrial, Your 
Honor. 

MR. MEHLER: I didn't stipulate as to the date when the ad appeared. 

THE WITNESS: I don't know what date the ad appeared. 

BY MR. MAYER: 

Q. The ad shows a 1955 model, does it not, at a discount price ? 

A. Yes. 

Q. Is that correct? A. Yes. 
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Q. But, did you file suit against Kann's? A. No. 

Q. Is Kami’s one of your authorized dealers? A. Kann’s is, yes. 
Q. Now, I’ll show you Defendant's Exhibits Number 6 and Number 
7 consisting of two ads of the Hecht Company, one on Sunday April 17, 

1955 and the other'on May 24, 1955, and ask you whether those are adver¬ 
tisements showing Chrysler Airtemp air conditioners at discount prices? 
A. Yes. 

Q. Have you filed suit against the Hecht Company on account of 
these ads? A. Not on account of those ads. 

Q. Or any other account — do you have a suit pending against the 
Hecht Company? A. I don't know; I might have. 

Q. You don't know whether you have a suit filed! against the Hecht 
Company? A. They may owe us some money in one qf these companies 
but not in respect to these ads. 

Q. Is the Hecht Company one of your authorized dealers? A. Yes. 

I 

(Whereupon, Defendant's Exhibit 8 was 
marked for identification.) 

Q. I will show you Defendant's Exhibit Number 8 and ask you 
whether this is an advertisment in the Washington Post and Times-Herald 
for Thursday, June 2, 1955, of the Potomac Radio TV and Appliance Com¬ 
pany advertising Chrysler Airtemp air conditioners at a discount price? 

A. Yes. | 

Q. Have you filed any suits against the Potomacj Company on that 
account ? 

* * * ♦ | ♦ 

BY MR. MAYER: j 

Q. Well, now, I gather from your testimony that in 1954 and 1955 

. 

some of your authorized dealers and some unauthorized dealers have ad- 
vertised and sold Chrysler Airtemp air conditioners at discount prices, 

i 

and that you have taken no action against any of them except against 

. 

Frank's of D. C.; is that correct? A. You have aske<9 two questions, 

. I 

sir, and I would like you to split them up. 

MR. MAYER: If Your Honor please, I feel I am jentitled to an an¬ 
swer to that question, which could be answered yes or |no. 
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THE WITNESS: It cannot be answered — if you will read it you 
will find it cannot be answered yes or no. 

165 (Pending question was read by the reporter.) 

THE COURT: I think you can say whether that is correct or not. 

THE WITNESS: Well, I don't want to admit the first portion of the 
question, but I have taken no action against them. * * * 

THE WITNESS: I have taken no action against any — 

THE COURT: He says that he can't answer the first part of your 
question. Now, separate it. 

★ ♦ * * * 

MR. MAYER: I object to his volunteering. 

THE WITNESS: His question is just wrong. If you would let me 

explain, you were trying to include — 

* * * * * 

THE COURT: Let's see what he has on his mind. 

THE WITNESS: Sir, he is trying to take 1954 and 1955 and lump 
them together. Now, the first question that you said I answered falsely 

166 was because you lumped 1954 and 1955 together. The two years 
are distinctly different. If you will separate 1954 from 1955, I will give 
you direct answers that you want. 

THE COURT: Well, let's have another question. 

♦ * * * * 

167 BY MR. MAYER: 

Q. Can you answer my question whether or not the Chrysler Cor¬ 
poration could have appointed another distributor in the same territory 
for which you are a distributor — A. No, they — 

Q. — without violating its contract with you? 

MR. MEHLER: Just one minute, Mr. Webster. I am going to ob¬ 
ject on the ground that the question obviously calls for a conclusion of law. 

MR. MAYER: This man is a lawyer, Your Honor. 

MR. MAHLER: — as to the terms and conditions of the franchise 
agreement between the Wilson Supply Company and the Chrysler Corpo¬ 
ration. 




THE COURT: Objection overruled. Let’s have tfce answer. 

THE WITNESS: My opinion would be no. 

BY MR. MAYER: 

Q. That they could not enter into another contract? A. That is 
correct. 

Q. Even though your franchise is nonexclusive? A. Absolutely. 

If they entered into another contract with another distributor, they would 
obviously lose their contract with Wilson Supply since each contract is 
terminable on thirty-day notice with or without cause. 

i 

Q. But the act of appointing another one would ik itself breach the 
contract, would it? 

MR. MEHLER: If Your Honor please, that definitely calls for a 
conclusion of law and for an opinion as to which this man is not qualified 
to give. 

MR. MAYER: Your Honor, this man testified this morning he is 

| 

not only a lawyer but he is an engineer and a master oi business adminis¬ 
tration as well. I think he is qualified. 

THE COURT: He may answer. 

THE WITNESS: I would like the question read. 

(Pending question was read by the reporter.) 

THE WITNESS: I can’t testify as a lawyer, sir. I am not practicing 
law. That is a question of law. I don’t know whether it would breach the 
contract or not. I would take it to my lawyer and find but if it breached 
the contract. 

! 

BY MR. MAYER: 

Q. You answer is that you don’t know? A. I have been out of law 
school, sir, for eight years and I can’t testify to that. j I am not an expert. 

i 

* * * * i * 

BY MR. MAYER: 

Q. This is Plaintiff’s Exhibit Number 9, which hs I understand it 
is a compilation of statistics by the Electric Institute here showing sales 
of all kinds of electrical appliances without regard to brand or dealer or 
anything else in this area; is that correct? A. Yes, sir. 
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Q. Now, I want you to examine the figures in this compilation for 
air conditioners and compare the year 1953 to 1954 and tell the Court 
whether the sale of air conditioners increased or decreased in 1954 over 
or under 1953 ? 

* * * * * 

BY MR. MAYER: 

Q. I will simplify the question because I know you have only three 
degrees. Did they sell more air conditioners in 1954 than in 1953, or 
less? A. They sold less air conditioners in 1954 than they sold in 1953. 

170 Q. How many less? A. Have you got a pencil or paper? 

Q. It is right there. A. Can you tell me how many less. 

Q. Is this the year's total right here (indicating) ? A. Look at it. 
Didn't you examine it before you asked me the question? 

Q. I asked you a question. Tell me how much it is. A. I have to 
get a piece of paper. Will you give me a piece of paper? Four thousand 
six hundred and ninety-two less. 

Q. In 1954 than in 1953; is that correct? A. Yes. 

Q. And that is all brands ? 

MR. MEHLER: Wait a minute. Did you understand counsel's 
question? For my own clarification, if Your Honor please, did you say 
there were more sold in 1954 than in 1953 ? 

MR. MAYER: Less. I believe his testimony was less. 

THE COURT: He said less in 1954 than in 1953. 

BY MR, MAYER: 

Q. Is that correct, Mr. Webster, from these figures? A. From 
those figures, yes. 

171. Q. And those are figures of all brands of air conditioners in the 

area? A. Yes. There is just one qualification on that exhibit. Those 
are distributors' sales; they do not necessarily reflect retail sales. 

Q. Would you say that the fact that four thousand six hundred and 
ninety-two less air conditioners were sold in 1954 than 1953 showed a 
general decline in air conditioning business for that year? A. No. 

Q. You would not? A. No. 
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Q. Would you say it showed an increase in air conditioning busi- 

j 

ness? A. I think the sales at retail in 1954 were consistent with 1953. 

i 

. 

The reason for the distortion of figures here is that in 1953 units were 

loaded on dealers and there was a tremendous carry-over, and that 

* 

caused the sales by distributors to be less. 

Q. This is your own evidence, is it not, your own exhibit your own 
counsel introduced; is that correct? 

MB. MEHLER: Your Honor, the record speaks for that. 

THE COURT: That was introduced, I believe, was it not? 

172 MR. MAYER: Yes, sir, by the Plaintiff. 

THE COURT: Number 9. 

j 

* * * * * 

BY MR. MAYER: 

Q. Mr. Webster, do you feel that you have a right to prevent Mr. 
Frank from selling Chrysler Airtemp air conditioners i 

* * 4c 4c 4c 

173 THE WITNESS: Do you mean a moral right or a legal right? 

BY MR. MAYER: j 

Q. Any kind of a right. You tell me what kind of a right. A. I do 
not believe I have a moral right to prevent anyone froni selling anything 
he wants at any price he wants. 

THE COURT: Just answer this question. 

■ 

THE WITNESS: I do not believe I have a moral right to prevent Mr. 
Frank from selling any product he wants to sell. 

BY MR. MAYER: 

Q. Well, do you feel you have a legal right to prevent him ? A. I, 

I 

under certain circumstances — 

MR. MEHLER: That is calling for a conclusion of law — 

THE WITNESS: Under certain circumstances — I 

i 

MR. MEHLER: Just one minute. 

THE COURT: The objection is overruled. He may answer it. 

THE WITNESS: Under certain circumstances, as the circumstances 
in this case, I believe we have a legal right or we would not have filed the 
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action. 

THE COURT: The next question. 

BY MR. MAYER: 

Q. What do you base your legal right on? 

MR. MEHLER: If Your Honor please, the pleadings speak for 
themselves; do they not? 

THE WITNESS: On the law, sir. 

MR. MEHLER: I object to the question. 

THE COURT: The objection is overruled. He may answer. 

THE WITNESS: Well, I am not a practicing attorney so I can’t say 
what I base my legal right on it. I base my opinion as to having a legal 

right on the basis of what my attorney has told me. 

* * * * * 

BY MR. MAYER: 

Q. You brought a suit in which you seek an injunction preventing 
Mr. Frank from selling Chrysler air conditioners and that suit you filed 
you signed yourself; did you not? A. I don’t remember. I imagine my 
attorney signed it. 

MR. MEHLER: We will stipulate the records will show. 

THE COURT: Well, here it is if you want to bring that out. 

MR. MEHLER: If Your Honor please, as counsel well knows the 
fact, the verification says that he has read the contents and is familiar 
with them. 

THE COURT: You can show it to him. There it is. 

BY MR, MAYER: 

Q. Is that your signature ? A. Yes, sir. 

Q. That was given under oath; was it not? A. Yes. 

Q. Before a notary public? A. Yes. 

Q. Now, I want to know on what basis you filed this complaint 
seeking an injunction to prevent him from selling Chrysler Airtemp air 
conditioners, or did you simply sign it as a frivolous pleading? A. Sir, 
you have stated before this is a frivolous pleading. It is not. If you will 
give me the complaint I will read it to you. That is the basis on which it 
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was filed. 

I 

Q. 1 want to know what was in your mind. What rights do you 

i 

claim to have? 

* * * * j * 

176 THE WITNESS: My rights are based on the fact that Mr. Frank on 

several occasions to myself and others made the statement that he was 
going to ruin my business, and in fact he did for the year 1954 ruin my 

i 

business. I naturally wondered if there was any legal redress, so at the 
time he started selling his product I consulted with my attorney long before 
a slander action was filed. 

♦ * * * | * 

! 177 BY MB. MAYER: j 

Q. Now, when you speak of ruining your business, which of the 
I several businesses you testified you have an interest in are you referring 

to? A. I took the stand as general manager of Wilsoh Supply. I am 
speaking for Wilson Supply. 

i Q. Is that the business that you felt he was goi^g to ruin? A. Oh, 

i 

yes, sir, that is the only one. 

j 

178 Q. Now, the Wilson Supply Company itself does not sell Chrysler 

Airtemps at retail, does it? A. Well, within limits; I would say we 
don't sell them at retail generally. 

Q. You are a distributor and a wholesaler; are you not? A. Yes, 

i 

i but all wholesalers retail; all wholesalers. 

Q. Now, has Mr. Frank ever tried in any way to prevent you from 
selling as a distributor Chrysler Airtemps to anyone ^rou wanted to? A. 

I don't know. Ask him. 

I 

Q. Do you know whether he has ? Do you know of any incident 

i 

where he has tried to stop you from selling Chrysler iAirtemp air condi¬ 
tioners as a distributor to anyone you see fit? A. Yes, sir. 
i Q. What was that, what incident? A. He told me that he was going 

to cut the price in the paper and ruin my business and jhe had. Then Sam 
Hills from Sears Roebuck called me and said, '1 am through with you. 

i 

Frank has run this ad. I am cancelling my order and Returning my units. 
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Q. Was Mr. Frank's sole action the advertising and selling at 
retail of Chrysler Airtemp air conditioners? A. Not selling at retail; 
but only the advertising. That goes to the heart of it. He has a perfect 
right to sell them all day long. 

179 Q. Well, does he not have a right to advertise them ? A. Do you 
want my opinion ? 

Q. I want you to tell me whether he has a right to advertise? A. 
His advertising was harmful to me because he — although his sales, as 
admitted yesterday, were less than eight percent Chrysler, he spent 
thirty or forty percent of his money promoting Chrysler, all to my harm. 

MR. MAYER: I object to this answer. He has no way of knowing 
how much of his money he spent. 

THE WITNESS: That was introduced. 

MR. MEHLER: Is he objecting to the answer to his own question? 

THE WITNESS: I have seen the ads and I have measured them and 
I have an agate ruler, and I know he spent thirty percent of his money 
advertising Chrysler and only sold eight percent Chrysler. 

MR. MAYER: That assumes, Your Honor, that the proportion of 
the ad is directly proportionate to the thing that is advertised, and Your 
Honor ruled yesterday that was not admissible. 

THE COURT: Well, I think it goes to the weight of the matter. 

180 BY MR. MAYER: 

Q. Now, then, Mr. Frank's only act to prevent you from selling 
Chrysler to whomever you see fit was his advertising these Chryslers 
for sale; is that correct? A. Well, that act of his, and we must consider 
the time, 1954 — 

MR. MAYER: I think this is susceptible to a yes or no answer. 

Will you read the question. 

(Pending question was read by the reporter.) 

MR. MAYER: I think that is susceptible to a yes or no answer. 

THE COURT: Yes, that can be answered. 

THE WITNESS: Well, no. 

BY MR. MAYER: 
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Q. Well, what other act? A. His acts of continued sales, failure 

i 

to register warranty could, because improper service in the long run 
could ruin our business. 

I 

Q. Well, now a few minutes ago when I asked you whether Mr. 
Frank's acts of advertising and selling these Chryslers were the only 
things that got between you and your customer, you said only the adver¬ 
tising. Now, you are changing your grounds, as I understand. 

* * * * * 

l 

BY MR. MAYER: 

Q. Now, your answer, as 1 understand it, is nbt only the advertising 
but the selling. Now, which is your answer? A. Well, it depends on 
whether you mean it is per se or not, whether the advertising per se was 
harmful, or the selling per se. The selling per se was not harmful. But 
the selling in the long run caused customer dissatisfaction due to improper 
service and improper warranty coverage and therefore would hurt our 
business in the long run. Now, which do you mean, the advertising and 
selling per se, or in the long run? 

Q. * * * What customers of Mr. Frank do you know of who were 
dissatisfied ? A. I don't have any names and addresses. 

Q. You don't know of any, do you? A. We kno\y of quite a few, 
yes, sir. 

Q. Name one. A. I don't have the names. 

Q. Then you don't know of any specific customers who were dis- 
satisfied? A. I know there are customers on record iln our office, yes. 

Q. Do you have those records with you? A. I hon't have those 
records. 

Q. Now, isn't it a fact that the only possible way in which you could 
be harmed by Mr. Frank's practice of selling Chryslers is that those 
people who bought them from him might not have bought them from one of 
your dealers and thus the demand on you might be smaller than it would 
be otherwise? A. My only action against Frank — did you say my only — 

i 

4c * * * | 4c 

! 

THE WITNESS: I would consider that a negligible effect on Wilson 
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Supply, a negligible effect. After all he only bought thirty units. That 
is negligible. 

BY MR. MAYER: 

Q. He sold only thirty-four units in 1954; is that right? A. That 
is right. 

Q. And it didn’t have any effect on Wilson Supply, did it? A. It 
didn't have any great effect, sir, on the profits that we would get in off 
of thirty units. It is not a great profit. It did have effect in that Sears 
Roebuck canceled their order and that was $18,000 worth of business we - 
lost along with the other deterioration of business. We lost over $38,000. 

183 Q. Did Mr. Frank gfr to Sears Roebuck and get them to cancel his 
order? A. No, he did what he threatened to do. He said, '1 am going 
to ruin your business for you, George Webster, and he did. 

Q. You started in business in what, October, 1953? A. January, 1953. 

* * * * ♦ 

Q. When did you start handling the Chrysler Airtemp air conditioner? 
When did you make your franchise arrangement with them? A. We started 
handling the room air conditioner as a distributor in October. We were 
handling — 

Q. October of what year, sir? A. 1953. 

Q. Then 1954 would be your first air conditioner selling season; 
would it not? A. No, sir, because in 1953 we had it as a direct factory 
dealership under which we distributed. 

Q. Now, 1954 would be your first season as a distributor; is that 
correct? A. No, not — it depends on whether you take a distributor in 
its strict sense of the word or if you take it in its functional sense. Func¬ 
tionally, we were distributing Chryslers in 1953 and 1954. Technically, 
we were distributing it only in 1954. 

184 Q. I am afraid I don't follow you but we will pass it for the moment. 
When did Sears cancel their contract with you? A. Sears canceled their 
contract two days after — they canceled it directly with me two days after. 
They canceled it the day following the first ad of Mr. Frank. 

Q. What date was that? A. That was on June 30. 
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Q. What year? A. 1954. 

Q. Now, Mr. Frank's advertising and selling tllese Chrysler Air- 
temp air conditioners was really nothing more than just plain competition, 
wasn't it? A. No, sir, it was not competition. It w4s a violent hatred 

act on his part to ruin my business. I know it was. tie told me it was. 

i 

Q. How many units had Sears purchased from ypu before they can¬ 
celed the contract? A. If you will allow me to get my records, I can 
tell you. I think it was thirty some. It was thirty. 

Q. How many? A. Thirty. 

Q. Did they take delivery on those thirty? A. hfes, sir. 

Q. And then they canceled the contract? A. And returned eleven. 

Q. So you only lost the sale of eleven to Sears Roebuck? A. No, 

sir, they had a contract for 551 units. That was their share of the market. 
♦ * * * * 


BY MR. MAYER: 

Q. I am showing you Plaintiff's Exhibit Number12, which is the 
flier that we have had a lot of testimony on this morning that Mr. Frank 
published in January or February of 1954. You are familiar with this; 
are you not? A. Yes, sir. 

Q. I believe your testimony was that some of your sales people or 
your salesmen had obtained some of these fliers and were making use of 

I 

them and that George Frank had complained to you about that; is that cor¬ 
rect? A. One salesman. * * * 

i 

Q. Now, in what way was that salesman using this flier? A. I 
don't know. 

Q. You don't know? A. No. 

* * * * i * 

i 

. 

Q. Now, if I say to you that your salesman was going around to 
retail dealers, who dealt in the brands that are mentioned in the flier, 
and urging those dealers not to stock these brands but to stock the Chrysler 
because Mr. Frank was going to sell these brands at a lower price, you 

would have to accept that statement, wouldn't you? A. j Would I? I don't 

! 

know. 
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Q. Well, you say you don’t know what he was doing with them. 

You don’t know that he wasn’t doing what 1 just suggested. A. I don’t 
know just what he was doing. 

Q. And isn’t it a fact when you had your conversation with Mr. 
Frank in his store in — when was it you testified the first conversation 
took place, February or March? A. In February or March. 

187 Q. Of 1954, and that Mr. Frank told you that that was just what 
was happening, and you said you thought that was pretty smart business 
on your part? A. I didn’t testify to that. Mr. Frank said he objected to 
the fact that these circulars were being shown to people, and I agreed to 
recall the circulars and he agreed not to sell Chryslers. 

Q. Isn't it a fact that in this conversation with Mr. Frank when he 
complained to you about your use of these circulars that you said you 
thought this was pretty good business on your part, a pretty good way to 
get your air conditioners into these doors? A. I don’t recall saying that. 

Q. You don’t remember. How did you obtain this circular; do you 
recall that? A. I got one in the mail, and several people gave them to 
me, and then I got a group of them by sending a girl around and picking 
them up. 

Q. You sent a girl around, who represented that she was a repre¬ 
sentative of some beneficial association in Falls Church; isn’t that so ? 

A. I don’t know what allegation she made. 

Q. She didn’t go in and say she was from the Wilson Supply Com¬ 
pany, did she? A. I don’t know what she said. * * * 

188 Q. How many Chrysler Airtemp air conditioners did Wilson Supply 
Company sell to dealers in 1954? A. May I look at this? 

i 

Q. Yes, indeed. A. Eleven hundred and twelve. 

Q. Eleven hundred and twelve; was that your answer? A. Yes, sir. 

Q. And how many did you seU in 1955? A. I don't believe — I 
don’t have the 1955 records right here. 

Q. Did you bring them into the court in response to the subpoena? 
A. Yes, we have the records. I just don't know whether it is all right. 

Is it? 


Q. I don't think you should ask your lawyer whether it is all right 
or not. He hasn't objected. 

MB. MEHLEB: His answer is he brought then! into court. 

_ l 

THE COUBT: Answer the question. 

i 

THE WITNESS: Forty-four hundred and ninetytsix. 

BY MB. MAYEB: 

189 Q. Now, in 1955 a lot more companies, that is at the retail level 

l 

in Washington, were selling these Chryslers at discount prices than in 

i 

1954, weren't they? A. Would you define the companies, sir? 

Q. Retail appliance companies. A. We had basically our same 
dealer organization in 1955, our selective dealer group, which we planned 
for our 1954 program, was basically the same in 1956 as it was in 1954. 

i 

MB. MAYEB: Your Honor, I move to strike th^t answer as being 

i 

unresponsive. 

THE COURT: Read the question, please. 

i 

i 

(Pending question was read by the reporter.) 

BY MR. MAYER: 


Q. Now, that is the question I would like to have answered, Mr. 
Webster. A. A lot more companies were. 

Q. Well, so more, for example, John G. Webster Company began 
doing it in 1955, didn't they? A. John G. Webster Company always sold 
discounts, sir, always. We have been selling at discount since 1912. 

Q. Chrysler Airtemp air conditioners? A. They didn't get on the 
market until 1934. 

Q. When did John G. Webster first start selling Chrysler Airtemp 
air conditioners at discount? A. In February of 1952. We have been 
selling them at discount ever since we started handling them. 

190 Q. Well, now, at any rate your sales of Chrysler Airtemp air con- 

i 

ditioners in 1955 were approximately four times, a little more than four 

times your sales of Chrysler Airtemp air conditioner^ in 1954, weren't 

! 

they? A. Yes. 

Q. Now, I submit to you that that shows that Mil. Frank's advertising 

i 

and selling of his thirty some units didn't have much effect on your business, 
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did it? A. It had a great effect on my business, sir. 

* * * * * 

195 REDIRECT EXAMINATION 

BY MR. MEHLER: 

Q. Mr. Webster, at the outset of your cross examination, that is 
the examination conducted by Mr. Mayer, I think you testified that you 
were connected with four or five companies? A. Yes, sir. 

Q. And will you please state whether or not each of those companies 
is a separate entity? A. Yes, sir, they are. 

Q. And is each a corporation? A. Yes. 

Q. Now, Mr. Webster, did anyone at the Sun Radio, or anyone 
connected with the Hecht Company, or anyone connected with Potomac 
Electric, or anyone connected with these other companies, whose adver¬ 
tisements you perused upon examination by Mr. Mayer, ever tell you that 
they were going to ruin your market for Chrysler air-conditioners? A. No. 

Q. Did they ever express any malice toward you? A. No. 

196 Q. Did they ever in any way indicate that they had the intent to in¬ 
terfere with your business as a Chrysler distributor for this area? A. No. 

Q. So that you had no reason to file suit against them, did you? 

A. Not up until now. 

* * * * * 

197 BY MR. MEHLER: 

Q. Mr. Webster, I am going to show you Defendants Exhibit Num¬ 
ber 2 and ask you the date on which that ad appeared ? 

4c 4c 4c 4c .4c 

A. March 18, 1956. 

Q. I will now show you Defendants Exhibit Number 1 for identifica¬ 
tion and ask youlhe date of that ad ? A March 18, 1956. 

Q. I will now show you Defendants Exhibit Number 4 for identifica¬ 
tion and ask you the date on which that ad appeared? A. It has no date. 

Q. Can you tell by looking at it? A. No, sir, no one can tell. 

Q. Are you familiar with the ad at all? A. It is one of Kami's ads, 
probably in 1955 because it advertised a 1955 model. 
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* * 
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Q. All right, sir, I show you Defendants Exhibit for identification 
Number 5 and ask you when that ad appeared? A. July 14, 1954. 

Q. And that was the ad of whom? A. Sun Radio. That is the one 

where they listed Chrysler along with twenty-five others. 

i 

* * * * | * 

BY MB. MEHLEB: 

i 

Q. I will show you Defendants Exhibit Number 6 for identification 
and ask you when that ad appeared? A. April 17, 1^55. 

Q. And I will show you Defendants Exhibit Number 7 for identifica¬ 
tion and ask you when that ad appeared? A. May 24, 1955. 

Q. And 1 will show you Defendants Exhibit Number 8 for identifica¬ 
tion and ask you when that ad appeared? A. June 2, 1955. 

Q. And Defendants Exhibit Number 9 for identification and ask you 

I 

when that ad appeared? A. March 11, 1956. 

Q. So then there was one ad in 1954 and the remainder were in 1955 
and 1956; is that correct? A. Yes. 

Q. Now, Mr. Webster, was there any change -I- comparing the 
years 1954, 1955, and 1956, if you can — in the market conditions with 
respect to the resale of Chrysler air conditioners? A. I don’t quite under- 
stand. 

Q. Was there any change that took place in the market place with 

i 

respect to the pricing of Chrysler air conditioners and other lines? A. 

Like many manufacturers, we went on a cooperative Advertising basis of 

i 

allowing the dealer to indicate a discount in the ad, whereas before coop¬ 
erative advertising didn’t allow that. 

Q. Would you say that selling at a discount is more prevalent in 
1956 than in 1955 ? 

i 

* * * * * 

I 

I 

THE WITNESS: Discounting of room air conditioners has been prev- 

r 

alent ever since the product was introduced on the market. * * * 

BY MR. MEHLER: 

I 

Q. Would you say that the intensity has increased since 1954 then? 

A. Yes. I don’t think there are any ads run at list price today by anyone. 
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201 Q. Now, sir, you testified on cross examination that the selling 
and advertising of the defendant had — and I believe I am quoting now — 
a great effect on your business, that is, the business of Wilson Supply 
Company. I wonder if you would kindly explain that statement to the 
Court? A. Well, our program was developing considerable impetus. 

We had started from nothing and we were developing a bigger share of 
the market each month through May. We went from one percent to three 
percent to seven percent to ten percent to sixteen point seven percent, 
our objective having been fifteen point three nine. 

And then in June when the defendants advertising appeared, we fell 
to nine point six percent; by July, eight point eight; and by August, five 
point three percent of the market based on the Electric Institute records. 

i 

Q. And that constituted for your purposes a loss of sales; did it 
not? A. Seven hundred and seventy-three units were lost at forty-nine 
sixty-three per unit. 

MR. SHAPIRO: I object, if the Court please. 

MR. MEHLER: Your Honor, this all was opened up, I believe, on 
cross examination. 

MR. SHAPIRO: It calls for a conclusion. The only thing he intro¬ 
duced — 

202 THE COURT: Sustained. 

* * * * * 

204 BY MR. MEHLER: 

Q. Mr. Webster, I show you the Court file jacket in Civil Action 
2447-54, entitled Frank versus Webster, and I will ask you whether you 
had ever seen the complaint before it was served upon you? A. No, sir. 

Q. Did you have any knowledge that it was about to be served on 
you? A. No, sir. 

Q. Had anyone ever indicated that they had, or had Mr. Frank indi¬ 
cated that he was about to make a claim against you? A. No, sir. 

* * * * * 

206 RECROSS EXAMINATION 

BY MR. MAYER: 


Q. You testified that John G. Webster Company has been selling 
Chrysler Airtemps at a discount since 1952, I believe, is that correct, 
1952 or 1953? A. Yes, 1952. 

Q. Do they sell them without regard to profit or loss? A. They 
sell them with regard to profit and loss. 

Q. Do they make a profit on them selling them at a discount? A. 
Not always but we are in business for profit. 

Q. Sell them at a discount and you make a profit, is that right, 
generally speaking? A. We think we are making a profit on them, yes. 

Q. You don’t know whether you are making a profit or not? A. It 
is hard to say in a business just which makes the money but I think we are 
making a profit, yes. i 

i 

Q. Now, wouldn’t the net effect of the sale of 9 Chrysler air condi¬ 
tioner by the Sun Radio Company, or by any unauthorized dealer in the 
City of Washington, be the same on your business as the sale of such an 
air conditioner by Mr. Frank? Do you understand n^y question? A. At 
what instant do you refer, today? 

l 

Q, Any instant. A. Today? j 

Q. 1954, 1955, 1956. A. I wouldn’t say it ha4 the same effect on 
June 2nd, of 1954 when the ad was run. I 

Q. Well, what I am getting at is this, Mr. Webster: I take it that 
at any given time there is only so much of a market f6r Chrysler air con¬ 
ditioners in Washington. There are only so many peojple who are going to 
buy them. A. Oh, no, no, that is not true. 

Q. Now, for any person who buys one from an unauthorized dealer, 

we will assume that that cuts down the sale that one ofl your authorized 

! 

dealers might have made; isn’t that correct? A. Not exactly. 

Q. Well, why isn’t it correct? A. Would you repeat the question, 
please ? 

i 

(Pending question was read by the reporter.) j 

THE WITNESS: I would like to re-answer that n6, for this reason: 
There may be a customer who wants an air conditioner, and we know that 
about half of the people have not selected the brand. They go to the place 
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where they normally shop, maybe Mr. Frank’s store or maybe Sun Radio, 
and they come in and say, tT I want an air conditioner. I don’t know what 
make 1 want. M Maybe Mr. Frank sells them a Chrysler or he might sell 
them a Servel. But it didn’t take the sale away from one of our dealers, 
not at all, because this customer was going to buy from Mr. Frank. * * * 
BY MR. MAYER: 

Q. Now, Mr. Webster, Mr. Frank is in the retail electrical ap¬ 
pliance business; is he not? You know that, don’t you? A. Yes, sir. 

Q. He has been since about 1950, hasn’t he? A. Yes, sir. 

209 Q. And during that period of time he has carried and sold a fairly 
wide variety of electrical appliances, has he not, and carried a number 
of brands of air conditioners? A. Yes. 

Q. A number of brands of television sets, radios, and so on? A. 

Yes. 

4 Q. So there is nothing particularly unusual for a man in that line 

of business to add another brand of air conditioner or television set or 
radio or any other appliance, is there? A. I think it is rather unusual. 

Q. You-do — A. May I explain? 

Q. Yes. A. Because he is already handling the brands he wanted 
and he had printed a brochure indicating all of the brands he wanted to sell. 
Then he makes a threat to me and all of a sudden he wants to handle Chry¬ 
sler. General Electric was the number one preferred product in that mer¬ 
chandise at that year and he didn't even handle it. 

Q. Might he not have wanted to sell Chrysler because Chrysler was 
a casement type unit? A. He had Servel, which I had shoppers’ reports 
to indicate he said Chrysler cut the light out of the window and Servel was 
better — only took up one pane. 

210 Q. Might he not have wanted to carry two brands of casement type 
units ? A. Well, you ask me my thinking and I said I think in line with 
his threats to me and his intention to do harm to my business, it looks 
like the sole reason. If he had wanted to handle Chrysler, why didn’t he 
ask me? I was a distributor. 

Q. Might he not — A. He never asked me to buy one. 
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THE COURT: Mr. Mayer, I think this is somewhat argumentative. 

* MR. MAYER: Well, I think the witness is arguing with me, Your 

* 

Honor. I am trying to show that Mr. Frank is in the business of selling 
r electrical appliances and is perfectly justified in adding another item to 

the line, and I want to bring that out right from this witness if I can. But 
*i if Your Honor feels that I have exhausted that line, I will drop it at the 

moment. 

r | * * * * * 
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214 HENRY GOLDFINE 
was called as a witness by the plaintiff * * * 

DIRECT EXAMINATION 
BY MR. MEHLER: 

Q. Mr. Goldfine, state your full name. A. Henry Goldfine. 

j 

* * * * I * 

I 

Q. What is your business, Mr. Goldfine? A. I am a sales manager 
of appliances at Wilson Supply Company. 

Q. How long have you been so employed? A. Three years. 

Q. So that you were employed in that capacity j with Wilson Supply 
Company in 1954? A. Yes, sir. 

215 Q. Mr. Goldfine, I show you Plaintiffs Exhibit Number 2 and ask 

i 

you if you have ever seen that before? A. Yes, sir.j 

Q. And will you please tell the Court what that is? A. It is a 

l 

brochure on air conditioners. 

i 

Q. Now, when did that brochure first come to your attention, Mr. 
Goldfine? A. I would say sometime in March of 1954. 

Q. Would that be the early part of March? A. I would say yes. 

Q. And how did it come to your attention, sir?j A. Well, originally, 

l 

one of my customers brought it to my attention because it was mailed to 

i 

his home. 

i 

* * * * * 

BY MR. MEHLER: 

i 

Q. If you can identify the customer, Mr. Goldfine, you might do so. 

i 

A. Yes, sir, it was Art Johnson. 
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Q. And his address, if you can recall it? A. I don’t know which 
apartment house he lives in, but his business address is 1240 Ninth Street, 
Northwest. 

Q. Now, did anyone else ever make any comment with respect to 

this brochure? A. Well, several of my customers. 

* * * * * 

216 BY MR. MEHLER: 

Q. If you can recall who,! Mr. Goldfine, will you, please? A. 

Jack Stock at Lansburgh’s, Art Hyman at Hecht’s among various others. 

* * * * * 

BY MR. MEHLER: 

Q. All right, now, Mr. Goldfine, in looking at that brochure, can 
you tell us whether or not that brochure is peculiar as an advertising 
medium? 

MR. SHAPIRO: I object, if the Court please. 

THE COURT: Sustained. 

MR. MEHLER: May I ask the witness then is there anything about 
that brochure that is different from what is usually used in the trade? 

MR. SHAPIRO: I object. 

217 THE COURT: Sustained. 

* * * * * • 

BY MR. MEHLER: 

Q. Had any of your customers asked you for copies of this brochure? 
A. Yes, sir. 

Q. Can you name which customers they were ? A. I could almost 
go down the list. 

Q. I know it is a long time ago, but to the extent you can recall. 

* * * * * 

218 THE WITNESS: Alperstein Department Store, Alperstein's Electric 
Village, Capitol Appliance Company, The Hecht Company, Lansburgh's, 
Kann's, Colonial TV, Ellis TV, Firestone, South Capitol TV, N ay lor TV, 
among others. In fact, I would say that a great percentage of my customers 
asked for — 


MR. SHAPIRO: I object. 

THE COURT: Yes, that part of the answer may jgo out. 

BY MR. MEHLER: j 

Q. Have you named all of those that you can recall by name? A. 
Offhand, yes. 

• i 

Q. Now, Mr. Goldfine, on the basis of your experience in this 
business can you please state to the Court whether or not in the year 1954, 
the early part of the year, there was any custom in thi trade with respect to 
advertising air conditioners at cut prices by the manufacturers named? 

MR. SHAPIRO: I object, if the Court please, on the ground that the 
custom, whatever the custom was, is not germane to the issues before 
the Court. 

THE COURT: The objection is overruled. You may answer. 

THE WITNESS: Well, at that particular time the custom was not to 

. 

advertise the current year's models at cut prices by tfie brand name. 

* * * * * 

BY MR. MEHLER: 

Q. Did you ever discuss with Mr. Frank the sate of Chrysler air 
conditioners? A. Yes, sir. 

Q. Can you tell us when that discussion occurred? A. It was 
around the middle of May that I found out that Mr. Frank was selling 
Chrysler air conditioners. I phoned him and offered to purchase all that 
he had because, in discussing it with him I told him, x|umber one, if he 
was selling them since he wasn f t our franchised dealeir, he was liable to 

i 

knock our whole program for a loop. 

He told me at that time that if I came down and wanted to buy them, 
he would sell them to me for three seventy-nine ninety-five. If I wanted 

to send shoppers, they could buy them for two ninety-nine ninety-five. 

* * * * * 

Q. Now, with respect to the brochure, did you refer at all to it in 
talking with Mr. Frank? A. Yes, sir. 

Q. And in what way? A. I told Mr. Frank that he had given his 
word that he would not sell Chrysler if the brochures were returned to 
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i 

«4 


him. 

Mr. Frank told me, "Well, my word don’t mean a thing.” 

* * * * * 

Q. Now, did you have occasion to discuss this matter again with 
Mr. Frank? A. Yes, sir. 

221 Q. And when was that? A. The very next day. 

Q. And will you tell us, please, the substance of that conversation? 
A. I called Mr. Frank and offered to purchase the units again and he 
said, "If you and your boss don’t stop bothering me, I am going to advertise 
it and really kill your whole program. " * * * 

CROSS EXAMINATION 
BY MR. SHAPIRO: 

222 Q. And did you procure other brochures by sending other people to 
get them from Frank 1 s directly? A. No, sir. 

Q. Do you know of them being gotten from Mr. Frank directly? 

A. I did not get them from Mr. Frank directly. 

223 Q. Did you ever learn that some were gotten by virtue of your 
secretary or some people in your organization going to Frank’s and getting 
these brochures ? A. Yes, sir. 

Q. You did learn that ? A. Yes, sir. 

Q. Now, as a result of that, you took those brochures around to 
the various dealers; did you not? A. I did. 

Q. And tell us what dealers you took them around to, Alperstein? 

A. Yes, sir. 

Q. What did you say to Alperstein? A. I told Mr. Alperstein that 
with these things going on, we were going to try and keep Chrysler as a 
prestige item and not have them advertised in this manner. 

Q. And the reason you took that brochure there was because Chry¬ 
sler Airtemp was not in that brochure; is that right? A. Yes, sir. 

Q. And you used that to show that Chrysler was not in there and 
therefore your commodity was more of a prestige item and therefore your 
item has more value; is that right? A. Correct. 

* * * * * 
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224 Q. As a result of not being advertised with these named air condi¬ 
tioners, you pointed out that your name wasn’t in there, Chrysler, and 
therefore that your commodity wasn’t subject to advertising at reduced 
prices; is that correct? A. Yes, sir. 

Q. And that was the import, in order to increas^ your sales you 
did that; did you not? A. Yes, sir. 

i 

Q. You used that as a medium for that, didn’t you? A. Yes, sir. 

Q. And how many people did you use that with? | A. I would say 
roughly about thirty. 

Q. And you used that to really implement your efforts to sell your 
own product? A. Yes, sir. 

Q. Now, did you get permission from Mr. Frank to do that? A. 

No, sir. 

I 

225 BY MR. SHAPIRO: 

Q. You don’t think that that was a cutthroat business way of expand¬ 
ing your business ? A. No, sir. 

Q. You don’t? A. No. 

Q. You didn’t have Frank’s permission for that though, did you? 

j 

A. No, sir. 

Q. Did you ask him for his permission? A. No, sir. 

Q. Did you tell him you were going to do it? A.i No, sir. 

j 

226 Q. Did you feel that in your capacity that that isj the way, any way, 
to promote your product? A. You will have to elaborate on that. Would 
you elaborate on that? 

Q. Yes. Did you feel that was the right way to promote your product? 
A. At the time, yes, sir. 

Q. At the time? Do you think so now? A. Yes, sir. 

Q. You do? A. I would. | 

Q. Now, if you thought that that was the right way to promote your 
product, you didn’t ask permission. You used something that didn’t belong 
to you. And by the same token, you felt that was the right thing to do ? 

A. Yes, sir. 

* * * j * 
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235 REDIRECT EXAMINATION 

BY MR. MEHLER: 

Q. Mr. Goldfine, you knew that this brochure was a direct mail 
advertising medium; did you not? A. Yes. 

Q. You knew it had been mailed to the public? A. Yes. 

* * * * * 

RECROSS EXAMINATION 
BY MR. SHAPIRO: 

' * * * * * 

237 A. I called him to offer to purchase whatever units he had on hand. 

* * * * * 

Q. Did you have any other source of purchase ? A. Yes. 

Q. You didn't use that source? A. I have known Frank a number 
of years and I offered to purchase it and try to clean the whole thing up. 

Q. Clean the whole thing up. You mean take his whole stock away 
from him? A. If necessary. 

Q. That was what you had in mind; was it not? A. I offered to 
purchase the entire stock. 

Q. Did Mr. Webster tell you to do that? A. Originally, no. 

Q. You did it on your own? A. Yes, sir. 

♦ * * * * 

238 FURTHER REDIRECT EXAMINATION 

BY MR. MEHLER: 

Q. Mr. Goldfine, it was your testimony that Frank was not an 
authorized dealer at that time; is that right? A. That is correct. 

* * * * * 

239 M. BELMONT VER STANDIG 
was called as a witness on behalf of the plaintiff * * * 

DIRECT EXAMINATION 
BY MR. MEHLER: 

Q. Mr. Yer Standig, will you please state your full name? A. M. 
Belmont Ver Standig. 

***** 
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Q. And what is your business, Mr. Ver Standig? A. Advertising 
and marketing research. * * * 

Q. Do you have a trade name for your business? A. M. Belmont 
Ver Standig, Incorporated. 

Q. Now, will yotl please tell us what you do in that business with 
respect to servicing customers? A. Well, our business consists of 
preparing advertising and marketing plans for a variety of accounts lo- 
cated locally and nationally. 

We also operate a market research division, th^ function of which 
is to prepare market studies and analyses, projections of markets, copy 
tests, et cetera. 

Q. Mr. Ver Standig, can you tell us how long you have been engaged 
in the business of preparing market surveys ? A. In my own company or 
prior to that? 

Q. You, yourself, sir, your own personal expedience. A. Twenty- 
three years. 

Q. Now, are you connected with any associations, Mr. Ver Standig, 
trade groups? A. Yes, sir. 

i 

Q. And would you name them, please? A. American Marketing 
Association, American Association for Public Opinion! Research, American 

i 

Association of Advertising Agencies, Direct Mail Advertising Association, 
American Statistical Society, and a group of others I can't quite recall at 
the moment. 

Q. All right, sir, have you ever engaged in teaching the subject of 
marketing research? A. Yes, sir. 

Q. Will you tell us where and when, sir? A. American University 
two years ago; also, throughout the country at various schools, universi- 
ties, et cetera. 

Q. And what are your degrees, Mr. Ver Standig? A. I have none. 

Q. Now, Mr. Ver Standig, I will show to you Plaintiff's Exhibit 

Number 6 for identification and ask if you can identify that? A. Yes, sir, 

. 

a study made for the Chrysler Corporation in 1953. j 

Q. Is that a market survey? A. Yes, sir. 
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Q. Mr. Ver Standig, was this Plaintiff 1 s Exhibit Number 6, which 
you have just identified, prepared by you or under your supervision? A. 
Under my supervision and by myself, certain parts of it. 

Q. And can you tell us with respect to generally what it contains ? 

A. This particular survey — do you mind if I go through it fast? 

Q. You can do that, yes. A. This particular survey shows the 

market position of various brands of air conditioners at the time. 

* * * * * 

BY MR. MEHLER: 

Q. When was it, what period ? * * * 

THE WITNESS: This was December 30, 1953. M The Present Status 
of Air Conditioning Among Washington Households, n is one table showing 
equipment. 

242 MR. SHAPIRO: As of when? 

THE WITNESS: As of December 30, 1953. That would mean that 
the date of the study is December 30, when it was submitted. It would 
reflect the status as of November and December, 1953. It takes a couple 
of months to complete a study of this type. 

It gives you the present status of air conditioning among Washington 
area households, the type of air conditioning units now owned by Washington 
area households, when the air conditioning units were purchased, the time 
of the year when air conditioning was purchased, the make of air condi¬ 
tioners now owned throughout the city by various groups, size of air con¬ 
ditioners used, size and brand owned, the feature liked best about the 
present air conditioner owned by the respondents, the feature liked least 
about them, the prospective market for air conditioning, those who plan 
to purchase additional units, those who plan to purchase first units, and 
those who do not plan to purchase. 

BY MR. MEHLER: 

Q. I will ask you.on that last item; would that be in the nature of a 
forecast? A. Yes, sir. 

Q. For what year? A. For the coming year, 1954. 

Q. All right. A. The prospective purchaser's residential location; 
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in other words, where the market in the city would be; whether for room 

I 

or central unit for home use; rooms desired to be ai t conditioned; the 
price range considered; the brands known by Washington area households, 
which is a penetration study or a share of minds study; sales outlet from 
which the air conditioner would be purchased; a projection of where people 
were going to buy specific types of air conditioning uipts. 

Q. When you say where, what type of classification would that mean? 
A. Stores from which they were going to purchase, tjhat is, in order to 
set up your market. 

Q. Specific stores, or a breakdown by category? A. No; specific 
stores. ! 

Q. All right, sir. A. Specific company mentioned is air condi¬ 
tioners sales outlets; the prospective purchaser's choice of place to buy 
and why. 

Q. What would that include, sir? A. Where tl^ey are going to buy 
their air conditioning unit and why, various companies or stores. 

Q. By name? A. By name. The features mostly desired in air 

conditioning, the time of the year when they would purchase, the reason 

l 

for the time of the year choice; in other words, why a' person would buy 
at a different time; your choice of best brand aii* conditioner, which 
is a reflection of share of mind; penetration of previous advertising efforts. 

Q. What do you mean by penetration of previous advertising efforts ? 
A. When a person is asked, 'What in your opinion is the best brand of 
air conditioner?" if they put down X brand of air conditioner, they are 
asked why they say X brand of air conditioner is best.j The comparison 
of the reasons why they give are usually compared to the advertising 
themes that have been promoted by a manufacturer to find the relationship 
between advertising impact and reasons why. 

Q. 1 see. Will you proceed? A. Reasons for tyest brands choice, 

l 

which is a compilation of reasons why they would buy Specific makes; 
choice of the largest air conditioning dealer in the Washington area. 

Then we get into heating system, which types of windows and resi¬ 
dences, so we can tell which are centrally equipped and what type of units 
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could go with what type of existing heating equipment in the market. I 
think that fairly well covers this particular study. 

245 Q. Now, Mr. Ver Standig, I wonder if you would please tell the 
Court what statistics, bases, or formulae, if any, are used in preparing 

this forecast or this market survey ? 

* * * * * 

THE WITNESS: All market studies of this type are based — 

MR. SHAPIRO: I object, if the Court please. It is not responsive. 
THE COURT: Yes. I think the purport of the question is how you 
made this particular one, this report, what you actually did. 

THE WITNESS: The study was based upon a sample set up by the 
United States Abstract and also by the Department of Census, and is based 
on accepted sampling procedures as established by — 

246 MR. SHAPIRO: I object, if Your Honor please to "accepted. " It is 
hearsay. 

THE COURT: He wants you to talk specifically. 

THE WITNESS: All samples are based on a table of probabilities. 
There is a scientific table set up to determine a sample — 

MR. SHAPIRO: I object. Your Honor. 

THE COURT: The question is what you did to render this report. 
THE WITNESS: Set up a sample of the market and proceeded to ask 
people in the sample these various questions. That is it. 

BY MR. MEHLER: 

Q. Now, you used Bureau of Census statistics, did you? A. Yes, 

sir. 

♦ ♦ * * * 

247 MR. MEHLER: Your Honor, I thought it might be well to disclose 
to the Court what a definition of the law of probabilities is as it is used 
in market surveys. That was what I was intending to get at. 

MR. SHAPIRO: I object to that, if the Court please, the definition. 
The question is as to what he did. 

THE COURT: Yes. What did you do ? 

THE WITNESS: We set up a sample of the market, which according 
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to the table of probabilities would reflect accuracy within two to five per- 
cent error, maximum, and then tabulated the answerj. 

* * * * | * 

BY MR. MEHLER: 

Q. Now, the figures, the statistics that are shbwn in this market 
survey; can you tell me, Mr. Ver Standig, whether they are in general 
use in the trade? A. Of course, yes, sir. 

Q. Can you tell us what others rely upon these statistics and figures 

that are contained in that market survey? 

* * * * * 

! 

THE WITNESS: In this market, or nationally? 

BY MR. MEHLER: 

Q. This market particularly. A. This market: Pepsi Cola; de¬ 
partment stores, all of them; Hot Shoppes; Maryland^Virginia Milk Pro¬ 
ducers Association; hundreds of them. 

Q. Name some more, please. A. Rug Cleaning Institute; American 

! 

Trucking Association; American Association of Railroads. There is no 
end to the list. 

4c * 4c * j 4c 

BY MR. MEHLER: ! 

| 

Q. You might go on with a few more, yes. I don’t want to burden 
it. A. Pepsi-Cola; Coca Cola; every brand sold here of any size of im- 
portance; every trade association — this could go on for days. 

Q. You said the Hot Shoppes? A. Yes, sir. j 

Q. Did you or did you not mention Westinghouse ? A. Yes, sir. 

Q. They are included, are they? A. One of our clients, yes, sir. 
Q. Now, can you state whether or not in your experience these com¬ 
panies, whose names you recited to the Court, generally rely upon the 

statistical formulae and the bases that are used for this market survey? 

I 

A. Yes, sir. 

4c 4c 4c 4c * 

BY MR. MEHLER: 

Q. Now, I want to ask you, Mr. Ver Standig, if you will kindly refer 
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to that table in Plaintiffs Exhibit Number 6 with respect to the popular 
brands as they were forecast for 1954? That might be called the best 
brand. A. I have it. 

251 Q. Can you please tell the Court which brand enjoyed the best rating? 
A. Which brand had the best rating? 

Q. Tes, sir. A. G. E. 

Q. Does that stand for General Electric? A. General Electric. 

* * * * * 

CROSS EXAMINATION 
BY MR. MAYER: 

Q. Mr. Ver Standig, you testified that you made this survey for the 
Chrysler Corporation; is that correct? A. Yes, sir. 

Q. And what official of the Chrysler Corporation made the arrange¬ 
ments with you to make the survey? 

* * * ♦ * 

252 THE WITNESS: We have this working arrangement in this market 
with the Chrysler Corporation and the Webster Company, terms — 

THE COURT: Wait, you are not answering the question. 

BY MR. MAYER: 

Q. I would just like you to tell me what official. A. The adver¬ 
tising director of the Chrysler Corporation. 

Q. Who is that? A. I cannot recall his name at the moment. There 
have been changes since. 

Q. He was an employee of the Chrysler Corporation? A. Yes. 

Q. He had nothing to do with the Wilson Supply Company; is that 
correct? A. That is right. 

Q. And did the Chrysler Corporation pay you for this survey? A. 
Through John G. Webster. 

Q. John G. Webster? A. Yes, sir. 

Q. Not through the Wilson Supply Company? A. Through Wilson 
Supply Company; I am sorry. 

Q. Do you recall how much they paid you for the survey? A. This 
particular study, I would say, ran probably from fifteen hundred to eighteen 
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I 


hundred dollars. 1 can't recall. 

Q. You are guessing? A. I am not guessing. It will run roughly 
between fifteen hundred and two thousand. 

THE COURT: If you are not guessing, tell him (low much was paid. 
THE WITNESS: Your Honor, some of these things — 

THE COURT: No. If you know, tell him; if you don’t, say so. 

THE WITNESS: I don’t know exactly. 

THE COURT: All right. 

THE WITNESS: It is fifteen hundred to eighteen hundred. 

THE COURT: All right. 

BY MR. MAYER: 

Q. How many people did you inquire of in making up this survey? 

A. This sample is a five-hundred sample, according to the table of prob¬ 
abilities. 

Q. Five hundred people? A. Yes, sir. 

Q. In the Washington market area? A. That is the accepted sample. 

254 Q. How many people live in this area? A. Wejl, what do you define 
as this area? 

Q. Well, the same area you made the survey ip. You define it. 

A. A million and a half people. 

Q. A million and a half? A. That is right, sir. 

Q. And you asked five hundred out of a million and a half in order 

i 

to get this data; is that correct? A. That is correct. 

Q. Now, market surveying is not an exact science is it, Mr. Ver 

i 

Standig, like mathematics, for example? A. No, sir. 

Q. There is a margin for error; is that correctj? A. And we state 
the margin of error in the sample. 

Q. Now, you referred to a table showing the prospective market 
for air conditioners for 1954. Would you show me that table, please? A. 
Prospective Market for Air Conditioning. Here is thej table. 

Q. That is for 1954; is that correct? A. Right. It projects. 

♦ * * * * 

255 BY MR. MAYER: 


Q. Now, I will ask you whether these figures indicate that a total 
of about sixty-four thousand people planned to purchase air conditioners 
in 1954? A. Well, it is divided in two parts, those who plan to purchase 
additional units and those who plan to purchase first units; roughly, sixty- 
odd thousand, right. 

Q. According to your survey, then, there were ejected sales of 
air conditioners in 1954 in this area of about sixty-some thousand units; 
is that correct? A. Right, sir. 

Q. Now, I will show you the figures of the Electric Institute of 
Washington for 1954 and I will ask you to tell me how many air conditioners 
were purchased in this area? A. This is a consolidated sales report for 
the month of December that you are showing me. 

Q. If you will look at it carefully you will notice it is for the year 
to date? A. Oh, they are to date of 1954? 

Q. Yes, sir. How many? A. Well, this is distributors' sales in 
Pepco territory. That doesn't show how many units were sold. 

Q. Well, read the figure. How many units were sold? A, Accord¬ 
ing to this table, distributors' sales in Pepco territory, twelve thousand 
two hundred and fifty. 

Q. Now, that is a long way from sixty thousand. A. That can be 
explained, sir. That is a distributors' sales record. Not all units sold 
in this market are through local distributors, nor are they purchased in 
this market. That is a distributors' sales report. 

Q. Well, is it your contention then that whereas twelve thousand 
were purchased from distributors in the area, that about forty-eight thou¬ 
sand were purchased in some other fashion? A. Could well be. I have 
seen more than that figure shown when you compare distributor with actual 
sales. There is a difference there between distributor sales and that. 

Q. Mr. Ver Standig, are you the advertising agent for the John G. 
Webster Company? A. Yes, sir. 

Q. And how long have you so been? A. About five years. 

Q. And how are you compensated by that company? A. We are 
paid both on a commission and fee basis. 


Q. Does that come to a substantial amount in the course of the 
year? A. It depends on what you call substantial. By comparison with 
our other clients ? * * * 

I 

257 Q. How much do you earn from the John G. Webster Company in 
the course of a year? A. I couldn't tell you exactly. j I could guess at it. 

Q. I will take your guess in this case. A. Twenty-five thousand. 

1 

Q. And you are interested in retaining this business and carrying 
on year after year; are you not? A. We are always interested in retain¬ 
ing our clients. * * * 

REDIRECT EXAMINATION 
BY MR. MEHLER: 

Q. Mr. Ver Standig, I wonder if you would tell the Court on what 
basis these five hundred sample people were selected ?[ A. On the basis 
of the United States Abstract in the Census. 

Q. What is the United States Abstract, sir? A. It is the established 
procedure for sampling this market. 

Q. By whom? A. By the Government. 

Q. All right, the Bureau of Census, likewise? A. Right, sir. 

258 Q. Have they established the formula you used ? A. Correct. We 
use the exact formula. 

I 

Q. Exact formula that what? A. That the United States Govern- 
ment used in the Abstract in the Census poll. 

Q. All right, sir. I believe there was some testimony with respect 
to the difference between a distributor sale and a retail sale. Could you 
just shortly explain that difference to the Court? A. Well, at any given 
time in any market, if you take distributor sales, all you are doing is 
showing what distributors in that market sold. However, it is a known 
fact in marketing that anywhere from ten percent to two hundred percent 
or a thousand percent more can come in from the outside, just as in this 
market today even in the air conditioning field you couldn’t go by distributor 
sales. People are bringing them in from Dayton, New York,Chicago, 
Roanoke, Richmond. The market comes from Baltimore and Philadelphia. 
You can't take distributor sales in this market. 



Q. Now, I am going to ask you, in referring again to Plaintiff T s Ex¬ 
hibit Number 6, whether or not in your forecasting for the year 1954 of 
air conditioners were there any "May Buys"? A. May buys? 

Q. Yes. Can you tell us how that is reflected in the report? A. 

This particular study does not have the may buy . 

Q. I wonder if you would refer to that section that sets out the poten¬ 
tial market? A. For room air conditioners? 

Q. Yes. It may be near the front of the book. A. Prospective 
market includes may buys. 

Q. What includes may buys? A. I see. I am sorry. I didn’t get 
your question right. 

MR. SHAPIRO: I object. 

THE WITNESS: In this table of prospective market for air condition¬ 
ing, the plan to purchase additional units and plan to purchase the first unit 
includes certain may buys, people who are not sure they are going to pur¬ 
chase but plan on purchasing but haven’t definitely decided. 

BY MR. MEHLER: 

Q. They may or may not? A. Right, sir. 

Q. That is included in the gross figure? A. Overall figure. 

* * * * * 

Q. That could account then for the difference between the figures 
that are shown in your forecast and the figures that are shown in the Elec¬ 
tric Institute survey? A. Yes, sir. That is also explained in the fore- 
ward. * * * 

RECROSS EXAMINATION 
BY MR. MAYER: 

Q. There are really quite a lot of maybe’s in any market survey of 
this kind; are there not? A. Not too much. The included maybe’s in a 
study of this type might represent eight to ten percent. u 

Q. Well, this was made in December. This survey was finished 
in December and projected for the air conditioning season in 1954; is that 
right? A. Yes, sir. 

Q. I suppose that if some learned medical group had come out with 


a statement that air conditioning caused lung cancer,! as they did with 

j 

respect to cigarettes a few years ago, that might havp quite an effect on 

I 

the sale of air conditioners; might it not? A. It 

Q. Suppose a general depression settled on the country. Suppose 
the President had died and the business outlook was getting pretty dim, 
that might have had quite an effect on people laying out money to buy air 
conditioners; might it not? A. It might. 

Q. There are really quite a number of factors like that that could 

261 intervene and throw all of your figures out of kilter. A. You always 
stand having an amount of variables. 

Q. Even a simple little factor like not having h hot summer would 

have quite an effect on the air conditioning? A . Not quite an effect, no, 

i 

sir, not according to the graphs of the air conditioning market over the 
past ten years. Do you want me to answer that? 

Q. Yes. A. The graphs are pretty well established, the trends of 
air conditioning in the country today, so that even in those summers where 
we did not have hot summers the increase was pretty standard on a project 

i 

sheet. 

Q. Well, now, the figures of the Electric Institute show a decrease 

i 

for the year 1954 from the year 1953; do they not? A|. Distributor sales. 

I 

That is not a good figure to go by, sir. This happens! to be one of my clients 
and I know what is wrong with these figures. 

Q. Well, these are actual sales figures. Thesb are not projections 

I 

I 

or guesses. A. These are distributor figures. 

i 

Q. They are actually figures. They are not market surveys, are 
they? A. That is right. j 

* 4c 4c 4c | 4c 

262 FURTHER REDIRECT EXAMINATION 

BT MB. MEHLER: 

Q. Mr. Ver Standig, these factors would not affect brand selection, 
would they? A. No, sir, brand selection would always remain — 

MR. SHAPIROr I object to the answer to the question. 

THE WITNESS: Regardless of the volume. 
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MR. SHAPIRO: I object to the question. 

MR. MEHLER: I will ask for the explanation then, if Your Honor 
please. 

THE COURT: All right, go ahead. 

BY MR. MEHLER: 

Q. Will you explain your answer? A. Regardless of your projec¬ 
tion of volume figures in the market, if variables are introduced that 
could affect them it does not affect share of market by brands, brand 
choice. 

* * * * * 

264 JOSEPH FOX 

was called as a witness on behalf of the plaintiff * * * 

DIRECT EXAMINATION 
BY MR. MEHLER: 

Q. Mr. Fox, kindly state your full name. A. Joseph Fox. 

♦ * * * * 

Q. And where are you employed, Mr. Fox? A. Sears Roebuck 
and Company, Arlington. 

Q. And how long have you been so employed? A. Seven years. 

Q. Now, was the Sears Roebuck and Company to your knowledge 
ever a dealer of the Wilson Supply Company? A. Yes, sir. 

Q. And for the sale of what item? A. Air conditioners, casement 
window air conditioners. 

Q. What brand? A. Chrysler Airtemp. 

Q. Were you a dealer in the early part of the year 1954? A. Yes, 

sir. 

265 Q. Did you continue to be a dealer during that year? A. No, sir. 
Q. And can you tell us why you stopped being such a dealer? A. 

Yes. 

MR. SHAPIRO: If he knows. He hasn't qualified him as to his cap¬ 
acity. 

THE COURT: Sustained. Find out how he knows. 

BY MR. MEHLER: 



I 



Q. Mr. Fox, were you familiar with the dealership that existed 
between Sears Roebuck and Wilson Supply Company? A. Yes, sir. 

Q. And did you participate in any way in the sale of the Chrysler 
air conditioners that were part of that dealership? A. Well, I am the 

manager of the sales department for air conditioners in Arlington. 

| 

Q. All right, sir, and do you have knowledge as to why your dealer¬ 
ship with Wilson Supply Company was canceled ? A. Yes, we had origi¬ 
nally set up to handle Chrysler Airtemp air conditioners. 

Q. Yes, sir. A. Going into the season of 1954. Upon the appear¬ 
ance of various ads we saw in the newspapers at that time, we dropped 
the dealership. We stopped handling Chryslers. 

Q. And when did those ads appear? A. It was |on the beginning 
of the season, early in June, 1954. * * * 

CROSS EXAMINATION j 
BY MR. MAYER: 

Q. Mr. Fox, would you explain to us a little bii more about your 
position in the Sears Roebuck Company hierarchy? I paean where are you 
in management level? A. Well, sir, I am just sales manager for air con¬ 
ditioners and freezer department of the Arlington stoife. 

i 

Q. Just the one store? A. Just the one store,! that is right. As 

l 

such, we attend advertising meetings with our merchandise manager and 
we decide on what we are going to handle and sell. 

Q. Are you the buyer as well as the sales manager? A. No, sir. 

Q. You have nothing to do with the buying of the air conditioners ? 

A. No, sir. 

Q. Is it correct that you have nothing to do with it, or incorrect? 

A. I do not buy. 

Q. You have nothing to do with the buying? A. j That is right. 

Q. Is that correct? A. That is right. 

Q. Now, then, similarly, I suppose you woulti have had nothing to 
do with a decision whether to buy, continue to buy, or to cut off a contract; 
is that also correct? A. I have no such authority. 

* *. ■ * * | * 



BY MR. MAYER: 

Q. Did you help decide whether to stop selling the Chrysler Air- 
temps or not? A. No, I didn't. 

Q. Well, then, how do you know about this decision? Did someone 
tell you about it? A. I was informed when the decision was made why it 
was made. 

Q. You were informed by somebody else; is that correct? A. That 
is right. 

MR. MAYER: Then I move, Your Honor, his earlier testimony be 
stricken because it is purely hearsay. They did not bring in the man who 
made the decision and who can testify as to why it was made. 

THE COURT: The motion is sustained. 

MR. MAYER: I think, Your Honor, all of this man's evidence should 
be stricken because he has been shown by his own testimony on cross ex¬ 
amination to manage the sales department and would have nothing to do with 
the purchase of the air conditioners and have no first hand knowledge of the 
Sears management decision whether to carry them or not to carry them. 

THE COURT: The motion is sustained. 

MR. MEHLER: May I inquire on this point, Your Honor? 

THE COURT: Yes. 

FURTHER DIRECT EXAMINATION 
BY MR. MEHLER: 

Q. Mr. Fox, as I believe your testimony to be, you are the manager 
of the air conditioning department of the Arlington store; is that right? A. 
That is right. 

Q. Of Sears Roebuck and Company? A. Yes. 

Q. As such, do you attend sales meetings that are conducted by those 
in authority? A. Yes, sir. 

Q. And at those meetings do they discuss sales policies? A. Yes, 

sir. 

Q. And you have a voice in the decisions that are made? A. Yes, 
we do. 

Q. With respect to what items you are going to sell? A. That is right. 


Q. And with respect to what items you are going to buy, of course ? 
A. That is absolutely right. 

Q. And did you have something to do with the selection of the Chry- 
sler brand of air conditioners? A. Yes, sir. 

Q. Will you tell us what you had to do with it in that capacity? A. 

In 1954, as right now, we did not have an air conditioner of our own brand 
for these casement windows, and we deemed it necessary to have one. We 
felt that the Chrysler was the best available, and between myself and other 
sales managers in the same capacity, together with qur buyer, we decided 
to handle Chryslers. 

i 

Q. Did you participate in any way in the decision to stop selling 
Chryslers ? 

MR. SHAPIRO: I object, if the Court please. 

THE COURT: Sustained. j 

BY MR. MEHLER: 

Q. You were familiar with the decision that was made ? 

i 

MR. SHAPIRO: I object, Your Honor. 

THE COURT: I understood the witness to say that he had nothing 
to do with buying. 

THE WITNESS: I do not give the orders to buy,| sir. We are con¬ 
sulted as to what we handle at our advertising meetings. 

THE COURT: All right. | 

BY MR. MEHLER: 

Q. And you make recommendations, do you? A. Yes, sir. 

i 

Q. And on the basis of those recommendations J some action is 
taken; is that right? A. That is correct. 

MR. SHAPIRO: I object, if the Court please. 

THE COURT: Sustained. 


BY MR. MEHLER: 

Q. Were you familiar with this advertising that appeared in the 
early part of June, 1954? 

MR. SHAPIRO: I object. It is entirely immaterial, if the Court 
please. I 
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THE COURT: Sustained. 

MR. MEHLER: Your Honor, if he was familiar with it, I want to 
find out whether or not it was discussed with those in authority. 

THE COURT: He said he had nothing to do with the purchasing. 

MR. MEHLER: May I ask the witness again if that is still his an¬ 
swer? 

MR. SHAPIRO: I object, if the Court please. He answered it twice. 
THE COURT: Objection sustained. 

BY MR. MEHLER: 

Q. Did you buy any of these units directly? 

MR. SHAPIRO: Object, if the Court please. He says he doesn't do 
any purchasing. 

THE COURT: He is talking about you. 

THE WITNESS: Personally, from Wilson Supply? 

MR. MEHLER: Strike that question and let me put it this way. 

BY MR. MEHLER: 

Q. Do you have anything to do with determining the requirements 
for your operation? A. Yes, sir. 

Q. Did you have anything to do with determining the requirements 
for Chrysler air conditioners for the year 1954 ? 

MR. SHAPIRO: Object, if the Court, please. 

THE WITNESS: Yes. 

THE COURT: Sustained. 

MR. MEHLER: If Your Honor please, he is testifying he did. 

THE COURT: I know it. You have got the wrong man here, I think. 
BY MR. MEHLER: 

Q. Who makes these policy decisions, Mr. Fox? A. At our adver¬ 
tising meetings there are a group of five of us. 

Q. So that it is a committee, is it? A. I would call it that, yes. 

Q. Do you sit on that committee? A. Yes, sir. 

Q. And did you participate in this decision to stop buying Chrysler? 
MR. SHAPIRO: I object. 

BY MR. MEHLER: 
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Q. Did you participate in any decision with respect to the buying or 
selling of Chrysler air conditioners? A. Yes. 

273 MR. SHAPIRO: I object and move it be strickep. 

BY MR. MEHLER: 

i 

Q. Will you tell us, please — 

MR. MEHLER: Your Honor, it is obvious he didn't understand the 
question when it was asked before. 

THE COURT: I think it is quite obvious that he did. 

MR. MEHLER: He is telling us he did sit on this committee. 

MR. SHAPIRO: It has nothing to do with buyings 
MR. MEHLER: That determines their requirements. 

THE COURT: I understand that. 

MR. MEHLER: May I ask whether or not he sat in on any committee 

I 

decision or participated — 

MR. SHAPIRO: Object. I 

I 

MR. MEHLER: Will you allow me to finish, please ? 

THE COURT: Finish your question. 

MR. MEHLER: Ask this witness whether or not he ever participated 
in any decision with respect to the buying or selling of Chrysler air condi¬ 
tioners ? 

i 

MR. SHAPIRO: Object. | 

THE COURT: Objection sustained. 

MR. MEHLER: If Your Honor please, then I will make a proffer, if 
I may, for the record that through this witness I will expect to show that he 
did participate in a policy making decision to the effect that Sears Roebuck 

274 would cancel their dealership with Wilson Supply Company for Chry- 

sler Airtemp room air conditioned; and that that decision was made be- 

* 

cause of the advertising that appeared in the early part of June, 1954, 
through Frank’s of D. C., the defendant in this case, i 

♦ ♦ * ♦ | * 

MR, MEHLER: Now, if Your Honor please, al$o at the close of the 
trial on Thursday, I believe Your Honor said that you; would permit me the 
right to examine certain records, which I think had been identified. I am 


281 
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not sure. I thought I had placed them on counsel table, but they were not 

282 there when I left the trial room, the court room, and I am wonder¬ 

ing if we might also have the opportunity now to review those same records 
during the luncheon recess ? 

MR. SHAPIRO: Your Honor, just to allow him to see and examine 
that page, when counsel endeavored to turn and look into various other 
factors in that and Your Honor ruled he shouldn't look in that but only on 
that page. 

MR. MEHLER: May it please the Court, I did speak — 

THE COURT: What is it you want to look at? 

MR. MEHLER: They were the suppliers 1 invoices, if Your Honor 
please, for all types of air conditioners, all brands. And in speaking to 
the reporter about it in the morning, I think that he told me that he could 
find that particular part of the record which related to what I am inquiring 
into now. 

MR. SHAPIRO: If Your Honor please, I think he is limited. He can 
ask for these Chrysler Airtemps — and he wants to go through all this 
man's books and records to fish around. 

MR. MEHLER: I don't want to fish around at all, Your Honor. I 
am trying to make a comparison on a cost basis. 

THE COURT: The objection is sustained. 

* * * * * 

284 GEORGE C. WEBSTER 
resumed the witness stand and testified further as follows: 

FURTHER DIRECT EXAMINATION 
BY MR. MEHLER: 

285 Q. Mr. Webster, I show you Plaintiff's Exhibit Number 6. A. Yes. 

Q. And I will ask you if you are familiar with it? A. Yes. 

Q. And what is that exhibit? A. This is the air conditioning survey 
of the Washington Area market made in December of 1953. 

Q. And did you rely upon that survey for any reason at all? A. Yes, 

sir. 

Q. And for what purposes ? A. For programming, advertising, 
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sales planning, dealer selection, pricing, and ordering of equipment 
from the factory. 

Q. And does that record show you what sales you anticipated for 
the year 1954? A. Yes. 

Q. And will you please, referring to the record] tell us what those 
sales were? A. This gave us a market here on table twelve — our mar¬ 
ket potential is computed to be 15.39 percent. 

Q. And how would you interpret that in numbers of units? A. Well, 
I take the distributors' sales figures for the year 1954, knowing that they 
reflect at least a minimum. 

Q. And where did you get those? A. From the|Electric Institute. 

286 Q. That is Plaintiff's Exhibit Number 9; is that Correct? A. Yes. 

* * * * * 

BY MR. MEHLER: | 

Q. All right, then, what figure does the Electric Institute show? 

A. 12,250. 

i 

Q. 12,250. And your percentage was what, Mrl Webster? A. 

15.39. 

| 

* * * * * 

287 BY MR. MEHLER: 

i 

Q. Mr. Webster, I show you what%as been marked for identifica¬ 
tion as Plaintiff's Exhibit 10, and ask you if you can identify it? A. Yes. 
This is our analysis of loss for 1954 season. Our market share was 

15.39, which would have been 1,885 units. Our actual sales were 1,112, 

which showed a loss volume of 773 units, at an average profit per sale of 
$49.63. Our total loss for the season was $38,363.99^ * * * 

MR. SHAPIRO: I object and move that be stricken. It is predicated 

I 

on a premise which is maybe or could be or should be. And then he takes 
his figures and works up a percentage on would be, could be, or may be, 
and then reaches a conclusion. 

THE COURT: The motion is denied. I think it is a matter of weigh- 

! 

ing the evidence. 

288 FURTHER CROSS EXAMINATION 
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BY MR, MAYER: 

i 

Q. Mr. Webster, you said that your survey showed that your share 
of the market should have been 15.39 percent; is that correct? A. Yes, 
sir. 

Q. And then you took the Electric Institute figures of showing a 
total sales to figure out how many you should have; is that right? A. Yes, 
sir. 

Q. Isn’t it a fact that the market survey was given to you in Decem¬ 
ber of 1993? A. Yes. 

Q. And these figures were not even computed until the end of 1954 ? 
A. Yes. 

Q. So how can you testify that you took those figures of the Electric 
Institute and prognosticated how many units you expected to sell in 1954? 

A. That is just the point. This is not a prognostication. This is an abso¬ 
lute figure because I couldn’t compute this until I found the total number 
of sales in the market. My 15.39 is an absolute figure which does not 
subject to variation, and the 12,250 is an absolute figure based from this 
report. And that is how I arrived at the share of 1,885. 

Q. So what you are saying is that as you went into the year 1954, 
you anticipated that you were going to sell 15.39 percent of all the air 
conditioners in Washington; and then at the end of 1954 you looked at these 
distributor figures of how many had actually been sold and found that you 
didn’t sell that many; is that right? A. No. We looked at it every month. 
In other words, we started out in January with 1.1 percent; February, 3.2; 
March, 6.7; April, 10.3; May, 16.7; and, you see, in June when Frank’s 
advertising started, our percent of market started to decline. 

Q. Now, Mr. Ver Standig testified that this survey was not based 
on distributor sales figures; is that right? A. That is a consumer mar¬ 
ket study. 

Q. So that this set of figures and that set of figures are hardly com¬ 
patible, are they, according to Mr, Ver Standig, at least? A. It depends 
on what you want, how you want to make them compatible. This is a rec¬ 
ord of sales. 
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MR. MEHLER: When you say "this," will you refer to it by exhibit 
number ? 

THE WITNESS: This Exhibit Number 9 is a record of sales. This 
is a market analysis. They are two entirely different things. 

290 MR. MEHLER: When you say "this," you are referring to Exhibit 9? 

I 

THE WITNESS: Exhibit 6 is a market analysis, j Exhibit 9 is a record 
of sales. 

BY MR. MAYER: j 

Q. In other words, your answer is it depends oh what you want to 

'• 

show through figures.♦Whatever you want to show, you can show it through 

I 

figures any way you want; is that right? A. Absolutely not. That is not 
my answer at all. Nine is a record of sales. Six is a market analysis. 

Q. But isn’t the gravamen of your testimony that Mr. Ver Standig 
predicted you were going to sell 15.39 percent of the iparket, and at the 

I 

end of the year you looked at what you did sell compared to the total sales 
on the market, and on the basis of that you decided that you didn’t get your 
share of the market; right? A. No, sir, we knew in June that we lost our 
share when Frank’s advertising started. It was then that our share of 
16.7 immediately fell to 9.6. We knew then that we h^d lost the market. 

We didn’t need to wait until the end of the year, because these figures 
come out monthly. 

Q. Now, there is a margin for error in this survey of two to nine 
percent, I believe; is that correct? A. No, sir. 

291 Q. Mr. Ver Standig testified there was a margin of error in here 

from two to nine percent. A. I don’t know. 

* * * * * 

BY MR. MAYER: j 

Q. Do you recall that he testified there was sonde margin of error 
but you don’t recall the exact percentage? A. I don’t even recall that. 

j 

Q. You were sitting in the courtroom and you don’t remember him 
saying anything about margin of error? A. I am not sure. 

Q. * * * In what year did Chrysler first bring out its casement 
window model? A. It was first produced in October of 1953. 
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Q. The first full season then for air conditioning of 1954; is that 
correct? A. Yes, sir. 

Q. So this market that you were going into and for which you got 
this survey through the Chrysler Corporation was the first year that this 
model was going to be on the market for sale in volume; is that right? 

A. We got the market survey in December of 1953. Chrysler first pro¬ 
duced this unit in October of 1953. 

292 Q. Now, isn't it a fact that the first air conditioning year for this 
model was 1954? You just testified to that a minute ago. A. The first 
season would be what we could call 1954. 

Q. 1954. Most people buy air conditioners in the warm months, 
don’t they? A. More are sold in the warm months than in the cold months. 

Q. So you had nothing to compare your share of the market on with 
respect to 1953, for example, did you? A. We had our share that we had 
in 1953, yes. 

Q. But that didn’t relate to that model, did it? A. It did not re¬ 
late to the casement window model, no. 

Q. Correct. The casement window model is the only model that 
Mr. Frank ever advertised, is it not, Chrysler’s? A. I think that is 
right. 

Q. Now, then, on Friday you testified that whereas air conditioners 
on the whole for 1953 in Washington sold sixteen thousand nine hundred 
and some; dropped to twelve thousand two hundred and fifty in 1954; you 
testified that in 1954 you sold eleven hundred and some, and in 1955 you 
sold four thousand four hundred and some; is that correct? A. Yes, sir. 

293 Q. In other words, your share — you sold over four times as 

many in 1955 as you sold in 1954? A. That is correct. 

* * * * * 

294 BY MR. MAYER: 

Q. Well, I will ask you, Mr. Webster, if you know how many air 

conditioners were sold in the Washington area in 1955? 

* * * * * 

THE WITNESS: Well, it is in my mind right now at 29,536. 
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BY MR. MAYER: 

295 Q. Which represents an increase of approximately a little more 
than twice the air conditioner sales for the Washington area for 1954; is 
that correct? A. Yes. 

Q. But your sales increased over four times; ^s that not correct? 

A. Yes. 

Q. So apparently the situation is one where Chrysler brought out a 

■ 

new unit, a casement type unit, in 1954, which was it|s initial year, which 
got a certain amount of acceptance in 1954, and then got wider acceptance 

. I 

in 1955; isn’t that correct? A. Not exactly. You se6, Chrysler makes 

i 

many models of air conditioners. 

Q. My question relates only to the casement type units. A. Well, 
you said wider acceptance, and I don't know what you mean by that. 

Q. Well, sold four times as many in 1955 than in 1954. A. I sold 
four times as many of all, sir, not just casement type. 

Q. How many were casements? A. I don't have that figure right 
handy. 

Q. Do you have it with you? A. It would be in our volume of rec- 
ords out here. I would say that the casement units increased in sales but 
not as great in proportion as our conventional models |increased. * * * 

296 FURTHER REDIRECT EXAMINATION 

BY MR. MEHLER: j 

Q. Mr. Webster, I believe you testified that percentage of Wilson 
Supply Company's sales on the market in January of 1954 were 1.1; is 
that right? A. Yes. j 

Q. And in February it increased to 3.2? A. Yes. 

Q. And in March to 6.7? A. Yes. 

Q. And in April to 10.3? A. Yes. j 

Q. And in May to 16.7? A. Yes. 

Q. And in June it dropped to 9.6? A. Yes. 

Q. And decreased further in July to 8.8? A. Yes. 

Q. And finally hit the bottom in August at 5.3; is that right? A. Yes. 
Q. Now, to what do you attribute this fluctuation? 
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MR. SHAPIRO: I object. 

297 THE COURT: Sustained. 

BY MR. MEHLER: 

Q. Can you tell us to what you attribute then the increase in sales 
that counsel inquired about as compared among the years 1954 to 1955 
and — 1954 to 1955? 

MR. SHAPIRO: I object to that too. 

THE COURT: Sustained. 

MR. MEHLER: Counsel inquired, if Your Honor please — 

THE COURT: Objection sustained. 

♦ * * * * 

299 MR. MEHLER: I believe counsel have agreed to a stipulation with 

respect to the records that were brought in. I will offer it as a stipulation 
to this effect, if Your Honor please: 

That the memorandum from which we read into the record earlier 
in the trial showed that there were 34 Chrysler air conditioners sold by 
the defendant during the year 1954, and that in going through the sales 
slips maintained by the defendant in the ordinary course of his business 
it shows about 30 units. 

♦ * * * * 

304 ORAL ARGUMENT ON BEHALF OF DEFENDANT 

ON MOTION TO DISMISS COMPLAINT 

♦ * * * * 

310 MR. MAYER: Now, Your Honor, one of the most important parts 

of the plaintiffs allegations is that Mr. Frank has bought and sold these 

% 

air conditioners without regard to profit and loss. 

Mr. Mehler has had before him the defendant's invoices by which 
he purchased the air conditioners, and during the forty-five minute period 
from about 1:15 to 2:00 o'clock Mr. Mehler has gone through all of Mr. 
Frank's sales slips on these Chrysler air conditioners so that he has seen 
both the buying price and the selling price. These facts are known to him. 

THE COURT: Of course, I haven't seen them. I don't want to know 
anything about it. 
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311 MB. MAYER: I am not going to refer to the prices themselves bat 

I think it is significant, if Your Honor please, that at nb time has he had 
Mr. Frank on the stand and asked Mr. Frank the direct question, "How 
much did you pay for the air conditioners and how much did you sell them 
for?" 

* I 

THE COURT: I take it the point of your argument is that Mr. Mehler 
has not proved that the defendant sold at a loss ? 

MR. MAYER: Exactly, Your Honor. 

i ■ 

THE COURT: All right. I understand that. 

MR. MAYER: And the material has been available to him. 

♦ * * * j * 

315 ORAL ARGUMENT ON BEHALF OF PLAINTIFF 

ON MOTION TO DISMISS COMPLAINT 

316 MR. MEHLER: * * * Now, if Tour Honor please, at the outset I 
am perfectly willing with utmost candor to admit that Mr. Frank has the 
right to sell Chrysler air conditioners, and he has the right to advertise 
them, and he had those rights in 1954. 

But, if Your Honor please, I think that perhaps the point of this ac- 
tion has escaped counsel, for its gist is bad faith. In other words, if Your 

I 

Honor please, although I may be doing something that is absolutely legal 
and for which I may not be forced to or compelled to respond in damages, 
if I do that very act out of malice with intent to harm, then I believe that 
the decisions say that even though it was a lawful act that I may be com* 

pelled to respond in damages. ! 

* * * * * 

327 ORAL RULING OF THE COURT 

THE COURT: Yes. The Court finds that the plaintiff has failed to 
make out a case which will support a judgment against this defendant. 

The complaint will be dismissed. 

The Court will ask counsel for the defendant to submit for settle* 

ment findings of fact and conclusions of law. 

* * * * * 

THE COURT: You may proceed with your counterclaim. 


328 
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MR. MAYER: 1 will call George Frank to the stand, Your Honor. 

* * * * * 

GEORGE JOSEPH FRANK 
resumed the stand in his own behalf * ♦ * 

DIRECT EXAMINATION 
BY MR. MAYER: 

Q. Mr. Frank, did there come a time in 1954 when one Charles 
William Trippe and one Louis A. Jaeger came into your store and pur¬ 
chased certain Chrysler Airtemp air conditioners from you? A. Yes, sir. 
Q. When was that? A. It was, I believe, on May 24, 1954. 

Q. Did you know at the time who Mr. Jaeger and who Mr. Trippe 
were? A. I did not. 

* * * * * 

329 Q. Now, how did Mr. Jaeger and Mr. Trippe pay for those air 

conditioners? A. They paid me by check. 

* * * * * 

330 BY MR. MAYER: 

Q. Now, Mr. Frank, did Mr. Jaeger and Mr. Trippe take those 

air conditioners away from your store with them? A. Yes, they did. 

* * * * * 

332 CHARLES WILLIAM TRIPPE 

was called as a witness by the cross plaintiff * * * 

DIRECT EXAMINATION 
BY MR. MAYER: 

Q. Mr. Trippe, in a loud clear voice would you state your full 

name for the record, please? A. Charles William Trippe. 

* * * * * 

Q. Now, where are you employed, Mr. Trippe? A. M. Belmont 
Yer Standig, Incorporated. 

Q. That is an advertising agency? A. That is right. 

Q. And are they the advertising agency for the John G. Webster 
Company? A. They are. 

Q. And the Wilson Supply Company? A. They are. 


333 
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Q. And will you state what your duties are with that organization, 
please? A. 1 am an account executive assigned to certain accounts by 
Mr. Ver Standig for the purposes of service. 

! 

Q. Among those accounts, is the Wilson Supply Company one? A. 
That is right. 

i 

Q. Now, Mr. Trippe, on or about May 24, 19f>4, did you have oc- 

i 

casion to go into Mr. Frank’s store, Mr. George Frank’s store, and pur¬ 
chase any air conditioners? A. I did. 

Q. What air conditioners did you purchase? A. Two window case¬ 
ment units, Chrysler Airtemp. 

Q. 1 will show you Defendant’s Exhibit Number 12 and ask you if 
you recognize that? A. Yes. 

Q. What is that? A. A receipt for the purchase, I believe. 

Q. Of your purchase of the two Chrysler Airtemps; is that correct? 
A. That is right. I 

Q. How did you pay for those, Mr. Trippe? A. By check. 

334 Q. Now, what did you do with the Chrysler Airtemps after you 

bought them from Mr. Frank that day? A. I did not!— I did no thing 
with them. They were — 

Q. Did you leave them with the store? A. They were picked up 
and taken to Mr. Webster’s warehouse. 

Q. Picked up and taken to Mr. Webster’s warehouse? A. As I 
understand. 

I 

Q. Who picked them up? A. I don’t know the jjnan’s name. 

Q. You didn’t take them away with you personally? A. No. 

I 

Q. You never took them to your home; is that cprrect? A. That 
is right. 

* * * * * 

Q. What did you do with respect to these air conditioners the fol¬ 
lowing day, that is, May 25, 1954 ? A. I called Mr. Webster and told 

■ 

him the representation of service that had been made io me, and he advised 
me to cancel the check. 

Q. Now, when you went in to buy the air conditioners, did you have 
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any intent to make any personal use of them ? A. I hadn't thought of it. 

Q. Well, you didn't take them to your home, did you? A. No, I 
did not. 

Q. In fact, you didn't even take them away anywhere, did you? A. 
No. 

Q. Mr. Webster, or somebody from Mr. Webster's organization, 
took them to Mr. Webster's warehouse; is that right? A. That is my 
understanding. 

* * * * * 

BY MR. MAYER: 

Q. Did you return the air conditioners to Mr. Frank on May 25th 
when you notified him that you were stopping payment on the check? A. 

No. 

Q. Did Mr. Webster instruct you to go through with this purchase 
of the Chrysler Airtemp air conditioners? A. Yes, he asked me to go 
over and purchase the air conditioners. 

336 Q. And Mr. Webster advised you to stop payment on the check; is 
that correct? A. The next day, yes, sir. 

Q. You did stop payment on the check? A. Yes, sir. 

Q. Now, did you ever return those air conditioners to Mr. Frank? 
A. I never did. 

Q. You never did? A. No. 

Q. Do you know whether they were returned to him or not? A. I 
saw a receipt from Mr. Frank that they had been returned. 

***** 

337 CROSS EXAMINATION 

BY MR. MEHLER: 

Q. Mr. Trippe, you testified that on May 25, after having pur¬ 
chased these air conditioners, you reported to Mr. Webster the repre¬ 
sentations that Mr. Frank had made in selling the air conditioners? A. 
That is right. 

Q. Would you please tell the Court what those representations 
were, sir? A^ Mr. Webster had asked me to find out what representation 
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Mr. Frank would make as to the servicing of these units in case of a 
breakdown. I asked Mr. Frank if they were guaranteed and he said yes. 
And he first said that they had a five-year warranty on the compressor. 

I said, "Well, how about if the fan or anything else breaks down, can you 
get them fixed ?” He said, "Yes." 1 asked, "Where?” He said, "I will 
take care of it for you." I said, "But in the outside <^ase if due to some 
circumstance you weren’t in business next week, could I have them fixed 
and could I take them to the Chrysler local distributor for that service ?’’ 
He said, tT Yes. ” That is the extent of the conversation, 
i 338 Q. Did you know whether or not the local distributor would accept 

them for service? A. I called Wilson Supply Company the next morning 
and asked them and they said they would not. 

Q. And you reported that all to Mr. Webster? A. That is right. 

Q. And it was only after you submitted that report that the check 

j 

was canceled? A. That is right. 

Q. And before you canceled the check, you called Mr. Frank and 
told him you were going to do so ? A. That is right. * * * 

REDIRECT EXAMINATION 
BY MR. MAYER: 

i 

Q. The representations as to warranty and service were on the 
sales ticket that you got; were they not, Mr. Trippe? A. I don’t know, 
sir. 

i 

Q. Would you care to look at it again and refrejsh your recollection? 
A. I don’t even remember seeing this. 

Q. Well, you testified before — A.. I mean seeing — 

I 339 Q. — that was the sales ticket for your air conditioner. A. I 

mean seeing this. I don’t recall seeing it. 

Q. The sales ticket shows a five-year warranty on the sealed unit 
and a one-year warranty on all parts; is that correct? A. That isn’t the 
question I asked Mr. Frank. 

Q. What did you ask Mr. Frank? A. I asked Mr. Frank if I took 
this to the local Chrysler distributor in the event of a breakdown, would 
they fix it in the event he was not in business. 
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Q. Now, Mr. Trippe, you never had any occasion to attempt to 
utilize this warranty provision, did you? A. No. 

Q. You never even took the machine out of the crate, did you? A. 

No. 

Q. So that you don't know whether Mr. Frank could have made good 
on the warranty or not? A. I don’t know. 

Q. And you didn't know when you canceled your check, did you? 

A. I had canceled my check because Mr. ^febster asked me to do it. 

Q. You did not know whether he was going to be able to make good 
on the warranty or not at that time, did you? A. No. 

340 Q. You never gave it a test? A. Except his statement. 

Q. Mr. Webster's statement? A. No; Mr. Frank’s statement. 

Q. That he would make good on it? A. No, that the Chrysler dis¬ 
tributor would. 

Q. That is right. But at the time that you stopped payment on the 
check, you had never had any occasion to find out whether Mr. Frank was 
in a position to make good in the way that he said or not, were you? A. 

I was not. 

RECROSS EXAMINATION 
BY MR. MEHLER: 

Q. But you did call Wilson Supply Company and was advised they 
would not accept it for service? A. That is right. 

Q. That is, those units you purchased? A. That is right. 

* * * * * 

341 LOUIS ARTHUR JAEGER 

was called as a witness by the cross plaintiff and, after being duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. MAYER: 

Q. Mr. Jaeger, in a loud clear voice would you please state your 
full name? A. Louis Arthur Jaeger. 

♦ * * * * 

Q. Where are you employed, Mr. Jaeger? A. John G. Webster 
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Company. 

Q. How long have you been employed there? A. A little bit better 
than two years. 

Q. Where were you employed in May, 1954? A. John G. Webster 
Company. 

Q. All through May of 1954? A. That is correct. 

Q. And what position do you hold with the John G. Webster Company? 
A. Salesman. 

Q. Salesman? A. Yes. 

Q. Did you hold that position in May of 1954? A. Yes, sir, I did. 

Q. Now, on or about May 24, 1954, did you go }nto Mr. George 
Frank T s store and purchase any air conditioners from him? A. Yes, I did. 

Q. I will show you Defendants Exhibit Number 11 and ask you if you 
can identify that. What is that, sir? A. That is the receipt for the two 
air conditioners. 

Q. Now, how did you pay for those air conditioners ? A. By check. 

Q. Did you take the air conditioners out of the store with you? A. 
Yes, I did. 

i 

Q. What did you do with them? A. Put them izi my car. 

Q. And then what did you do with them? A. Brought them back to 
F Street, 627 F Street, John G. Webster. 

THE COURT: Whereabouts ? 

THE WITNESS: 627 F Street. j 

BY MR. MAYER: 

Q. In other words, you took them back to the Jdhn G. Webster 
Company? A. That is correct. 

Q. Did you ever take them home with you? A. |No, I did not. 

i 

Q. When you bought these air conditioners did you have any personal 
use or need for those air conditioners, any intention to take them home 
and use them? A. No, I did not. 

Q. Who told you to go into Mr. Frank’s store and make this pur¬ 
chase of air conditioners ? A. Mr. George Webster. j 

. 

Q. Is that the gentleman sitting here at the table in this courtroom? 
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A. That is correct. 

Q. Now, Mr. Jaeger, what did you do on the following day, that 

1 

is, May 25, with respect to those air conditioners? A. I don't follow 
you on that. 

Q. Well, let me put the question this way: On May 25th did you 
call Mr. Frank and have a conversation with him on the telephone regard 
ing the air conditioners ? A. Yes, I believe I did. 

Q. What did you tell him at that time ? A. At that point I believe 

: ! 

I stated that the air conditioners that he had sold me were not to my 
knowledge as stated by him guaranteed et cetera and so forth here in 

i 

Washington, D. C. At that point I believe I stated or said that my 
check, he could not honor that check, that I would stop payment on that 
check. 

Q. Did you stop payment on the check? A. Yes, I did. 

Q. Were you instructed to do so by Mr. Webster? A. Yes, sir. 
Q. Now, did those air conditioners ever get returned to Mr. 

i 

Frank, to your knowledge? A. Yes, I believe they did. 

Q. Did you return them? A. Yes, I did, personally, yes. 

Q. Do you know on what date you returned them? A. Within the 

: 1 

week. I would say about four days later. 

Q. And did you get a telephone call from the Metropolitan Police 

: l 

check squad in the intervening days ? A. No, I don't believe I did. 

Q. You had no telephone call from the police? A. My memory 

■ i 

doesn't serve me that well. 

Q. What made you bring those to Mr. Frank four or five days 

i 

later? You didn't bring them back when you stopped payment on the 

i 

check, did you? A. No, I did not. 

Q. What intervened then to cause you to return them to him? 

A. Mr. Webster asked me to return them at that point. 

Q. And you got no telephone call from Lieutenant Higgins of the 

check squad of the Metropolitan Police Department? A. As I said, I 
i i 

don't remember. I may have. 

Q. You might have gotten such a call? A. It is possible. 
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Q. Did you ever take these air conditioners out of the crates that 
they were in? A. No, sir. 

Q. So that at the time you stopped payment on your check, you had 
no way of knowing whether Mr. Frank could and would stand in back of 
the guarantee provisions of those air conditioners; is that correct? A. 

At that point, no. 

* * * * i * 

I 

BY MR. MAYER: 

Q. In any event, you stopped payment without knowing whether Mr. 
Frank could or would stand in back of the guarantee provisions on the 
sales slip; is that true ? 

MR. MEHLER: I object to that, if Your Honor jplease. It is leading. 

THE COURT: You may answer. 

THE WITNESS: At that point I had no knowledge whether he would 
or could under that guarantee. 

BY MR. MAYER: j 

Q. And you stopped payment on the check at Mr. Webster's direc¬ 
tion; is that correct? A. That is correct. 

CROSS EXAMINATION | 

BY MR. MEHLER: j 

Q. Mr. Jaeger, after you had purchased these units, isn't it a fact 
you called Wilson Supply Company? A. I believe I did. 

Q. And isn't it a fact that you called to find out whether or not they 
would, Wilson Supply would give local service to these units as Mr. Frank 
represented to you he would? A. That too is correct. 

Q. And what did Wilson Supply say to you? A. j No, sir, they would 
not personally guarantee those units. 

Q. Now, when you purchased these units, what did Mr. Webster 
ask you to do ? A. Just to make the purchase of two air conditioners 
from Frank's. 

Q. And then for any purpose? A. To my knowledge, no, other than 

Q. Was Mr. Webster interested in the representations that were 
being made by Mr. Frank? A. Yes. I was about to say he asked me to 
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determine in conversation with Mr. Frank whether those were locally 
guaranteed units by the local distributor. 

Q. And did you ask Mr. Frank? A. Yes, I asked him specifically 
if they were guaranteed in Washington, D. C., by the local distributor. 

Q. And what was his answer to you? A. His answer was yes. 

Q. And it was after that that you called Wilson Supply? 

A. That is correct, when I returned to the office. 

Q. And Wilson Supply advised you differently ? A. That is 
correct. 

Q. And did you repat those representations and that situation 
to Mr. Webster ? A. Yes, I did. 

348 Q. And it was after you made that report that he told you to 
cancel the check? A. That too is correct. 

REDIRECT EXAMINATION 

BY MR. MAYER: 

Q. Mr. Jaeger, when you node the purchase of these air 
conditioners from Mr. Frank, had you identified yourself to him as an 
employee of the John G. Webster Company ? A. No, I did not. 

GEORGE JOSEPH FRANK 

resumed the witness stand and testified further as follows: 

DIRECT EXAMINATION (contd) 

BY MR. MAYER: 

Q. Now, Mr. Frank, referring to May 18, 1954, when Mr. 

Jaeger and Mr. Trippe bought these air conditioners — May 24, I beg 
your pardon — bought these air conditioners from you, did you make 
any representations to them other than those that are written on the 
sales ticket ? A. No, I did not. 

349 Q. And what are those representations, Mr. Frank? A. It 
says that each unit carries a five-year warranty on a sealed unit and 
one year warranty on parts. 

Q. Now, Mr. Frank, would you explain to the Court how you are 
in a position to make good on the representations as given on these sales . 
slips? 
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MR. MEHLER: If Your Honor please, I object. I think that is 

' i 

irrelevant and immaterial. It is whether or not he made the repre¬ 
sentation. 

THE COURT: Objection overruled. You may answer. 

THE WITNESS: If anything goes wrong with the part in the air 
conditioner during the first year, I am able to obtain parts from the 
source that I buy them from in the first place, the distributor I buy them 
from, and that we usually do over night. So I was id a position to fulfill 
the manufacturer's warranty to the consumer. 

BY MR. MAYER: 

Q. What about the five-year guarantee on the sealed unit, Mr. 

Frank? A. If the sealed refrigeration unit went bad, we could pull 

the entire unit out of the defective machine, ship it back to the manufacturer 

and obtain a brand new rebuilt, hermetically sealed unit. 

350 Q. Would that be — by distributor, do you mean Wilson Supply 

Company or the distributor from whom you originally obtained the 
machine? A. We bought them from the distributor we originally 
obtained the machine. 

Q. Did you ever have occasion to obtain replacement parts for 
any of the customers of any of these Chrysler air conditioners ? A. Yes. 

MR. MEHLER: If Your Honor please, I don't know how this is 
relevant and I object to it because I think it is — 

THE COURT: Sustained. 

BY MR. MAYER: | 

l, 

Q. Mr. Frank, Mr. Trippe and Mr. Jaeger have testified that 

i 

they telephoned you the day after the purchase of the air conditioners and 

i _ 

advised you that they were stopping payment on the check. What did you 
do about it at that point, Mr. Frank? A. I told them that I would like 
to have the air conditioners back the same day, because if they were 
stopping payment on the check I didn't have their money and I didn't 
have my air conditioners. 

Q. And did they return them on the same day to you ? A. No, 
they did not. 
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Q. Well, did you take any further action then in order to get 
them hack? A. Yes, I did. 

MR. MEHLER: If Your Honor please, he has testified they were 
returned. I don't know what potion he took or why he took it would 
have any relevancy. 

MR. SHAPIRO: Whether it would be malicious. 

THE COURT: Objection overruled. 

BY MR. MAYER: 

Q. Would you go ahead and answer the question, please, Mr. 
Frank? A. I then got in touch with the check squad at the Police 
Headquarters and I talked to Lieutenant Higgins and I told him exactly 
what had happened. He said we couldn't — 

MR. MEHLER: Just one minute, if Your Honor please. This is 
hearsay. 

THE COURT: Don't tell what the Lieutenant said. 

BY MR. MAYER: 

Q. Don't tell the Court what the Lieutenant said. Just tell what 
happened. You talked to Lieutenant Higgins; is that correct? A. Yes, 
I did. 

Q. Now, thereafter were the units returned to you then ? A, Not 
until the following Saturday. 

Q. That is the Saturday following the day of purchase ? A. Yes, 
that is correct. 

Q. And did you in the meantime receive protests on the checks 
that Mr. Jaeger and Mr. Trippe had given you? A. Yes, I did. 

MR. MAYER: Will you mark these. 

(Whereupon, Notice of Protest, 

Trippe Return Slip, and Jaeger 
Return Slip were marked Defendant’s 
Exhibits Numbers 13, 14, and 15, 
respectively, for identification) 


BY MR. MAYER: 
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Q. Mr. Frank, I will hand you Defendant's Exhibit Number 13 
and ask you if you can identify that? A. Yes, it is a notice of protest 
on the check drawn by Louis A. Jaeger to the order of Frank’s of D. C. 
That payment was stopped. 

Q. And I will hand you Number 14 and ask you what that is ? 

A. This is a return slip from my bank on the check issued by Charles 

W. Trippe to the Hamilton Bank, stop payment, $61|1.90. 

I 

Q. And I will hand you Defendant's Exhibit Number 15 for identi¬ 
fication and ask you if you can identify that ? A. This is the return 
slip from the Security Bank on the Louis A. Jaeger check drawn on the 
Suburban Trust Company of Wheaton, Maryland, stopped payment 
for $611.90, plus protest fees of $2:39. 

Q. Who paid the protest fees, Mr. Frank? A- I did. 

MR. MAYER: May I offer these in evidence. Defendant's 
Exhibits Numbers 13, 14, and 15? 

THE COURT: Counter claimant's Exhibits 13, 14, and 15 are 

1 

received. 

(Whereupon, Defendant's Exhibits 
Numbers 13, 14, and j.5 for identi- 

• i 

fication were received in evidence.) 

BY MR. MAYER. 

Q. Did you incur any other expenses as a result of the 
purchase of these four air conditioners by these two gentlemen? 

A. Yes, I did. 

Q. What other expenses did you incur ? i A. Well, I have 
lawyer fees. 

Q. At the time that they purchased the four air conditioners 

from you — 

MR. SHAPIRO: Your Honor, for the record, I think that is 

7 i 

a very important item. 

BY MR. MAYER: 

Q. At the time they purchased these four air conditioners 
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from you, did you have any more Chrysler air conditioners 
in stock? A. No, I didn't. That sold me out. 

Q. And for how many days then were you without these 
four air conditioners and unable to sell them to anyone else ? A. For 
six days. 


MR. MEHLER: I didn't hear that question. 

(Question and answer read„by reporter.) 

THE COURT. Go ahead. 

BY MR. MAYER: 

Q. And did you get any request for Chrysler Airtemp air 
conditioners during that period of time which you were then unable to 
fill? A. Yes, I did. 

Q. Do you consider that damaging to your reputation ? 

MR. MEHLER: One minute, if Your Honor please. I 
object to that as calling for a conclusion. 

THE COURT: Sustained. 

BY MR. MAYER: 

Q. Were there any other expenses in connection with that 
purchase of air conditioners by Mr. Jaeger and Mr. Trippe ? A. Well, 
there were no other expenses except my lawyers* fees. 

Q. And the bank protests that you spoke about. 


A. $2.39. 

THE COURT: What lawyers* fees is he talking about ? 

Mr. Mayer, what lawyer fees is he talking about ? 

MR. MAYER: To the fees he is paying to this office. 

THE COURT: What is that? 

MR. MAYER: To the fees he is paying to this office as a 
result of the suit. Your Honor. 

MR. SHAPIRO: And the necessity to get the air conditioners 

back. 


THE COURT: I haven't heard anything. That is the reason 
I want to know from the witness; not from counseL 
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MR. MATER: No further questions. Your Honor. 

CROSS EXAMINATION 
BT MR. MEHLER: 

Q. Mr. Frank, I show you what has bepn identified in 
the plaintiffs case as Plaintiffs Exhibit 3-C and ask you if that doesn’t 
show the date of purchase as 5-27-54, is that correct, for six Chrysler 
casement air conditioners; is that right ? A. Thai is right 

Q. And Plaintiffs Exhibit 3-D, which shows your purchase 
on May 8, 1954, of six Chrysler Airtemp air conditioners; is that right? 
A. That is right. 

Q. So that in the period from May 8 to May 27, 1954, you 
bought a total of twelve air conditioners; is that right ? A. That is 
right. 

356 Q. And isn’t it a fact that you sold one on May 14 ? 

A. That is right. 

i 

Q. That would leave you eleven; would it not ? A. That 

is right. 

Q. And you sold four to Messrs. Trippe and Jaeger; is 
that right? A. That is right. 

Q. So that is a total of five sales, isn’t it? That still 
leaves you seven air conditioners, doesn’t it? 

Your next sale then was not until June 2; is that right ? 

A. Well, I don't recall the dates. I 

Q. Well, now, I show you this record that we made up 
during the recess and ask you to recite the dates as they appear there 
as your sales ? A. June 2nd. 

Q. June 2nd was the first date then after the purchase by 
Messrs. Trippe and Jaeger, wasiTt it? You look at it. You sold one on 

i 

May 8; is that correct? A. Yes. 

Q. And you sold one on May 14? A. Yes. 

■ 

Q. And the next sale was on June 2 ? A. That is right. 

Q. And Messrs. Trippe and Jaeger purchased on May 24; 
wasn’t that your testimony, sir ? A. That is right 


357 
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Q. So that is a total of six; is it not ? A. That is right. 

Q. The sum and substance of it is you had bought twelve 
during that period and sold six; is that correct ? 

MR. SHAPIRO: Let’s have the record, if Your Honor 
please, with respect to the purchasers. 

MR. MEHLER: They are right there. 

MR. SHAPIRO: Let’s have them and see with respect 

to delivery. 

MR. MEHLER: You may redirect, if you wish. 

BY MR. MEHLER: 

Q. Now, I show you Plaintiffs Exhibit 7-A. That was a 
letter from Mr. George Webster to you, Mr. Frank; was it not? 

A. That is correct. 

Q. And with it he enclosed a bulletin on service policy 
entitled Service Policy on Chrysler Room Air Conditioners; is that 
right ? A. If that is what it says in the letter. 

Q. Yes. A. That is right. 

Q. And the letter was dated May 21, 1954? A. That is 

correct. 

362 REDIRECT EXAMINATION 

BY MR. MAYER: 

363 Q. So at the time that these four air conditioners were 
taken, you had really six delivered to you in toto ? A. That is correct. 

t 

Q. Two, you testified you sold ? A. That is correct. 

Q. And the other four were taken by these people here; 
is that correct? A. That is correct. 

BCR. MEHLER: If Your Honor please, his testimony 
wasn't that he had sold two to begin with. I am sorry, if Your Honor 
please. 

THE COURT: I have heard the testimony. 

368 FURTHER RECROSS EXA1HNATION 

BY MR. BCEHLER: 
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Q. Mr. Frank, I show you what has been marked as 
Plaintiffs Exhibit Number 5, and ask you if that is the record from 
which you read? A. Yes, it is. 

369 Q. And I will ask you, if you will, please, to review that 

! 

record and tell us how many sales it reveals of Chrysler air conditioners 
in the month of May, 1954 ? A. It shows one. 

Q. And that is on what date, sir ? A. May 14th. 

Q. And this is the record that you keep of all Chrysler 
Airtemp sales for the period in question? A. Yes, it is. 

i 

MR. MEHLER: May it please the Court, I will now offer 
in evidence Plaintiffs Exhibit Number 5. 

370 THE COURT: Well, the Court will receive it * * * 

372 FURTHER REDIRECT EXAMINATION 

I 

BY MR. MAYER: 

Q. Mr. Frank, in order to clarify the situation with 
respect to your purchase of these Chrysler Airtemps, how many did 
you have on hand at the time of the purchases by Mr. Jaeger and Mr. 
Trippe ? I will ask you when did you make your first purchase in 
1954 of Chrysler Airtemp air conditioners? 

THE WITNESS: We made our first purchase on May 8. 

BY MR. MAYER: 

* i 

! 

Q. How many air conditioners did you purchase at that 
time ? A. Six air conditioners. 

Q. And when were they delivered to your store ? A. Four 

• i 

days after we ordered them. 

Q. That would be May 12.? A. The ^.2th. 

373 Q. Now, when did you make — I will show you Plaintiffs 
Exhibit 3-C and ask you when you made your next purchase of Chrysler 
Airtemp air conditioners in 1954 ? A. May 27, 1954. 

Q. And how many did you purchase at that time ? A. Six 
Chrysler air conditioners. 

Q. And when were they delivered to your store ? A. Four 

days later. 
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Q. That would be approximately June 1? A. June 1. 

Q. Now, you testified, I believe, that Mr. Jaeger and Mr. Trippe 
made their purchases of air conditioners on May 24; is that correct? 

A. That is correct. 

Q. Will you state then as of the date that they made their purchases, 
that Mr. Jaeger and Mr. Trippe made their purchases, how many air 
conditioners you had purchased and had been delivered to your store, 
Chrysler Airtemps? A. I had six purchased and six delivered. 

Q. Now, you testified in response to a question by Mr. Mehler a 
few moments ago that you had sold one of those on May 14; is that correct? 
A. That is correct. 

Q. Mr. Jaeger and Mr. Trippe bought four of them; is that correct? 

374 A. That is correct. 

Q. Will you state whether from your own knowledge you know what 
happened to this one unaccounted for Chrysler Airtemp air conditioner? 

A. Yes, I do. 

375 Q. Will you state that, please? A. That this air conditioner 
was put away on the promise of a customer coming in to purchase it. 

Q. Now, Mr. Frank, will you tell the Court, please, how much 
profit you made on the sale of Chrysler Airtemp air conditioners in May 
of 1954? A. $33 on each sale. 

Q. On each sale. And you testified that from May 24, the date 
that Mr. Trippe and Mr. Jaeger purchased the four Airtemps, until some 
five or six days later when they returned them you had no Chrysler Air¬ 
temps available for sale; is that correct? A. That is correct. 

MR. MEHLER: Just one minute, please, I object and move the 
answer be stricken. 

THE COURT: State your objection. 

MR. MEHLER: This is improper redirect. Counsel is now 
attempting to put in evidence what he failed to put in when he called his 
witness at the outset, and it is,improper. 

It is completely beyond the scope of the cross examination, if Your 
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i 

Honor please, and I move that his answers be stridden, that is the last 

i 

two answers. 

MR. SHAPIRO: Your Honor, he opened the door to the whole 
question with respect to delivery, what he had on hand, and he tried 
to show that two of these four — 

. 

376 THE COURT: That isn’t the question now pending, however. The 

motion is sustained. j 

377 Thereupon 

GEORGE C. WEBSTER 

was recalled as a witness and, having been previously duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. MEHLER: 

Q. Mr. Webster, you have heard the testimony with respect to 
the purchases that were made by Mr. Jaeger and Mrl Trippe from Mr. 
Frank’s store of four air conditioners on May 24, 1954. Will you kindly 
tell the Court why you had those purchases made? A. Yes. I had 
them made to determine what warranties or conditioners were being 
made when the units were sold. I had sent Mr. Frank a letter the 

i 

previous week, outlining our service policy, and I wanted to make 
certain, in order to protect the consumers — 

Q. Now, Mr. Webster, if you will permit an interruption, I am 
showing you Plaintiff’s Exhibits 7-A, 7-B, and 7-C, and ask you if that 
constitutes the correspondence to which you have just referred? A. Yes. 

Q. And that is what you had previously sent to Mr. Frank? 

A. Yes. 

378 Q. Would you continue, please? A. I wanted to determine 
whether or not these customers were being offered a distributor 
warranty, which I had to payfor and back up, or 
being sold without the distributor’s warranty. 

Q. Now, was this matter of service important to your program 
of distribution? A. Yes. Service was very important because, first 


whether they were 
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of all, we had a product that was new in the market and we wanted to 
build a product solidly. We wanted the customers who bought our product 
to be well satisfied. 

Q. And, Mr. Webster, did Mr. Jaeger and Mr. Trippe then report 
to you in the representations that had been made by Mr. Frank in selling 
these units to them? A. They reported to me what Mr. Frank had told 
them. 

Q. And what did they report to you, sir? 

* * * * * 

379 THE WITNESS: They reported that Frank was selling the unit 
with a distributor warranty. And, being the distributor, I knew that he 
didn’t buy the units from me and could not offer the distributor warranty. 

380 Well, it shocked me because I didn't believe that a thing like that 
would be done. So I told them since they had bought the units and had 
been told something that didn't exist, that was untrue, to stop payment on 
the checks, and I would talk to my counsel and find out what we could do 
about it. 

Q. And it was then after that that you had the units returned to Mr. 
Frank; is that correct? A. Yes. 

Q. And how soon after? A. Within — well, they were bought 

on a Monday and we returned them on a Saturday morning. 

♦ * * * * 

CROSS EXAMINATION 

BY MR. SHAPIRO: 

Q. Mr. Webster, when did you first make up your mind to shop 
George Frank with respect to purchasing these air conditioners? 

MR. MEHLER: Just one minute, Mr. Webster. 

If your Honor please, I object to the use of the term that is used 
by Mr. Shapiro in this question. He asked, "When did you first make 
up your mind to shop?" That assumes a premise not in evidence, if 
Your Honor please, and I object. 

MR. SHAPIRO: He was shopping him by purchasing from him. 



149 


382 Q. Now, on May 24th you had these men purchase four air 
conditioners; was that correct? A. I told them to make the purchase, 
yes. 

Q. Now, let me ask you this: What did you want to determine in 
the actual purchase of air conditioners? A. We wanted to determine — 
Q. What did you want to determine in the actual purchase of 
air conditioners? A. We wanted to determine the allegations that were 
being made to an in fact custon^pr. 

! 

Q. Now, could you not have done that by shopping and finding out? 
A. No, sir. 

383 Q. Haven’t you done that before? A. No, silk 

i 

Q. Why did you have to buy four air conditioners instead of one? 

A. If you will stop shouting, I will answer you. 

Q. Why did you have to buy four instead of one[? A. Because 
• ! 
we wanted to make certain, absolutely certain, of thp allegations that 

were being made to a customer who was without suspicion of being a 

shopper. In other words, we wanted to make sure that there was no 

suspicion that this customer was a shopper. 

Q. Why does four cause less suspicion than one? Isn't it customary 

for a person to buy one air conditioner rather than two at a time or four? 

A. No, sir. 

Q. It is not? A. The reason we made two separate purchases is 

_ I 

obvious. We wanted not just to have someone say, well, that was a 
mistake. So we had two purchases made. The reason we had two units 
purchased was very simple. 

i 

Q. It is? A. We wanted to make it look like this person was not 
a shopper. A shopper never buys two of a product but only buys one. 

384 Q. Now, supposing you had bought two of these products; would 
that have given you any more facts than what you would have gotten with 
four? A. Absolutely. 

Q. It would? A. Yes, sir. j 

Q. And isn't it a fact that the reason that you could have bought 
one air conditioner and gotten the same warranty and the same guarantee 
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on that slip, or the sales bill, as you would have gotten on the four, 
wouldn’t you? 

* # * * * 

A. I explained previously that we felt it was necessary to make 
two individual purchases because we did not want to have a happenstance, 
a mistake, made on one purchase. 

Q. Well, then, why didn’t you buy six? A. That was a matter of 
judgment. 

* * * * * 

385 Q. And why didn’t you buy three? Would three have given you 
any more — A. I felt that we had to make two purchases and I felt 
that, in order that the purchases offer enough profit so that they wouldn’t 
look like shoppers, it would be better to make two at a time because it 
was $66 profit in each sale, and for that sale if there was to be a fraudulent 
representation, a fraudulent representation would be made — and was 
made — to these shoppers, the fraudulent representation being 

that the units had a distributor’s warranty when they did not have a 
distributor’s warranty. 

Q. Now, isn’t it a fact that you bought four because they were the 
only four Mr. Frank had in the store at the time? A. I had no idea how 
many units Mr. Frank had. 

Q. Now, did you ever go and look into, open the crates when the 
units were delivered to your store? A. I did not open the crates. 

Q. Well, do you know whether they were opened? A. I don’t 
believe they were opened. 

Q. In other words you just took and put those crates aside there? 

A. I called counsel when I learned of the fraudulent representation. 

386 Q. Now, let me ask you when did you first learn when these 
purchases were made on May 24, and of these fraudulent representations? 
A. By May 25, I had learned. 

Q. Why then, Mr. Webster — they were in your premises — did 
you not return those air conditioners to George Frank that day that you 
learned about this? A. Well, I have studied the law and am a member 


of the Bar and I recollected that where there is fraud in the inducement 

i 

of making a contract — and there was fraud in the inducement because 
I knew that Mr. Frank did not give a distributor’s warranty, because I 
was the distributor, and he had induced these people to make the purchase 
fraudulently — so I wanted to seek my counsel’s advice — not being a 
practicing lawyer — 1 wanted to seek my counsel’s advice to determine 
what if any action I should take. 

Q. Did you seek counsel’s advice before you made these purchases? 
A. No, sir. 

! 

Q. Now, did you seek anyone’s advice except your own when you 
made these purchases? A. No, sir. 

Q. Did you discuss this with the Chrysler Corporation when you 
made these purchases? A. No, sir, not with the corporation. 

387 Q. With any of the representatives of this corporation? A. Not 
as to the strategy of this, no. 

Q. And the strategy was all yours? A. The Strategy was mine, 

yes. 

Q. When did you then go to your counsel, wheii you found out 

; i 

about this? A. I called him the following day. 

***** 

388 Q. All right, now, why didn't you return it on ^day 26th? 

i 

A. I had to get the answer from my counsel. I knew that the fraud in 
the inducement had been made, and I didn't know what my legal rights 

were. But I understood that fraud in the inducement is actionable. 

! 

* * * * * 

400 REDIRECT EXAMINATION 

BY MR. MEHLER: ! 

***** 

Q. Now, you have a close relationship with the factory, I suppose, 
as a distributor, Mr. Webster? A. Yes, sir. 

Q. And does the factory depend upon you for local service? 

A. We are responsible under our franchise. 
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402 Q. Local service has been an integral part of your distribution 

program, Mr. Webster; has it not? A. That is the whole basis of our 

program, having satisfied users. 

♦ * * * * 

404 Q. Mr. Webster, I show you what is Plaintiff’s Exhibit Number 11 
for identification and ask you if you can identify it? A. Yes. 

Q. What is it? A. It is an ad dated May 22, 1955. 

Q. Placed where? A. The Washington Post and Times-Herald. 

Q. Showing you again Plaintiff’s Exhibit Number 11 for identifi¬ 
cation, I will ask you who placed that ad? A. Wilson Supply Company. 

Q. Does it refer to Chrysler Airtemp guaranteed by the distributor 

with respect to service warranty? A. Yes. 

* * * * * 

MR. MEHLER: I am going to offer this in evidence. 

THE COURT: How is it marked? 

MR. MEHLER: It is marked as Plaintiff’s or Cross Defendant’s 
Exhibit Number 11. 

THE COURT: The objection is sustained. 

MR. MEHLER: I didn’t quite understand the grounds for the 
objection. 

THE COURT: That was 1955. 

405 MR. MEHLER: That might go to the weight of it, Your Honor, 
but it tends to establish the earnestness with which the Wilson Supply 
Company has attempted to protect its customers through its distributor 
service warranty. 

THE COURT: Objection is sustained. 

* * * * * 

Q. Now, what did the distributor service warranty add to the 
manufacturer’s warranty? A. Localized factory service. 

Q. That had been arranged for through the Wilson Supply Company? 
407 OPENING ARGUMENT 

ON BEHALF OF COUNTERCLAIMANT 
* * * * * 
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The questions, it seems to me, before the Couht now axe the 

questions relating to the motive of Mr. Webster in Arranging for this 

! 

purchase, and the question of damages which should be awarded Mr. 
Frank as a result of this act. 

408 Now, I submit to Your Honor that this act of Mr. Webster’s in 
having his people come in and go through the motions of making a phony 
purchase of Mr. Frank’s air conditioners, taking tliem away with them 
or arranging to have them taken away to Mr. Webster’s place of busi¬ 
ness, was a high-handed and outrageous piece of interference in Mr. 
Frank’s business. 

* * 4c * * * * 

This is as clear cut a case of a tortious interference with another 

i 

man’s business as I have ever seen. 

* * 4c # 4c 4c 4c 

409 I say to Your Honor that there is only one inference that the Court 
can draw from Mr. Webster’s actions, and that is that this was a wanton, 
a wilful, and a malicious attempt to interfere with Mr. Frank’s business. 

Now, what does the law say about damages in a case of this kind? 
Generally speaking, punitive or exemplary damages can be awarded in 
any tort action where the tort is accompanied by a wilful or a reckless 
disregard of the rights of others. 

410 MR. MEHLER: May I interrupt counsel to state, if Your Honor 

i 

please, I thought this was already ruled upon. 

MR. MAYER: Your Honor, I don’t know whether counsel has a 

i 

right to interrupt me in my argument to the Court. 

I would say this to Your Honor, that when we were discussing the 

question of punitive damages in the complaint the other day we were try- 

I 

ing to put them in the complaint out of an abundancej of caution. Since 
that time, Your Honor, we have thoroughly researched the law and we 
are of the opinion that, based on the counterclaim as it is before the 
Court, the Court has the power to award damages to us on any basis 
it sees fit. 

Now, there are a number of cases in this jurisdiction which deal 
with the question of punitive damages in tortious situations. In Ballard 
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against Spruell, 64 Appellate Reports D. C., page 60, the court said 
that the act complained of, in order to get punitive damages, they may 
be recovered where the act is characterized by some circumstances 
of aggravation such as wilfulness, wantonness, malice, oppression, 
brutality, recklessness, or gross fraud on the part of the defendant. 

In Wardman-Justice Motors against Petrie, 59 Appeals D. C. 

411 262, the court held that punitive damages can be assessed against 

a corporation. And it further held that punitive damages can be assessed 
whether or not compensatory damages are awarded. And it speaks of 
this being the federal rule and the rule in the District of Columbia. 

I would also cite Washington Post Company versus O’Donnell, 43 
Appeals D. C. 215, in support of the same propositions. 

American Jurisprudence in its article on interference, Your Honor, 
says, "It has been held that damages may be recovered because of loss 
of customers and employees where there has been a wrongful interference 
with another’s business," citing Sparks against McCreary, 156 Alabama 
382. 

It says further, "Exemplary damages may be awarded in an 
action by one person against another for an injury to his business," and 
cites Graham versus St. Charles Street Railway Company, 47 Louisiana 
Annotated 656. 

And it also cites a leading English case, Pratt against British 
Medical Association 1 Kings Bench 244, which says, "In an action to 
recover damages arising from unlawful interference with the plaintiff 
in his business or profession, the plaintiff is not limited to actual 
pecuniary damage suffered. But once actual financial loss is proved, he 
may recover a sum appropriate to all the circumstances of the tprtious 
wrong inflicted." 

412 And on the question of whether the Court may consider punitive 
damages in this action, American Jurisprudence in its article on damages 
says, "Nor is it necessary to state separately the amounts claimed as 
actual damages and exemplary damages." 
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Furthermore, Rule 8 of the Federal Rules of Cjivil Procedure, 

headed, TI Rule 8 (a), Claims for Relief," states, ’’Thjat a pleading which 

! 

sets forth a claim for relief, whether an original claim, counterclaim, 
crossclaim, or third party claim, shall contain, onej a short and plain 
statement of the grounds upon which the court's jurisdiction depend unless 
the court already has jurisdiction; two, a short and plain statement of 
the claim, showing that the pleader is entitled to relief; and, three, a 
demand for judgment for the relief to which he deems himself entitled.’’ 
Now, we have asked in our counterclaim for two forms of relief. 

7 i 

We have asked for monetary damages and we have asked for an injunction 
to prevent the counterdefendant, Wilson Supply Company, from any 
further interference in Mr. Frank’s business. 

We feel, Your Honor, that Mr. Frank has shown you an actual 
out-of-pocket loss of some size. We have shown you that he has been 
damaged in his reputation by virtue of not having available these four 
Chrysler air conditioners which Mr. Webster held from him for a period 
of about five days, and which he therefore could not sell to other people. 
413 And I think we have shown Your Honor that Mr. j Webster’s acts 
are of a motive of pure malice, pure wilfulness, and pure wantonness. 

We would like the Court to grant us the injunction that we have 
asked. And we think that another way in which the Ccurt can prevent 
future acts of this kind by Mr. Webster will be to assess substantial 
damages against him to show that this sort of thing is not to be tolerated 

in the District of Columbia, and we so ask Your Honok* to rule. 

* * * * * 

ARGUMENT ON BEHALF OF 
COUNTERDEFENDANT 
MR. MEHLER: 

. 

♦ * * * f 

. 

416 Now, at the outset of this case, if Your Honor please, at a bench 
conference Your Honor ruled that the defendant or counterclaimant would 

i 

not be permitted to amend his complaint or his pretrial statement to ask 


i 
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for punitive damages. I have cast my whole defense of this case on the 
basis of Your Honor’s ruling at that time. I have not been and felt there 
was no need to be prepared to meet a question of damages for malice — 
punitive damages. We weren’t prepared. As I say, I cast my whole 
defense on the basis that it was qpt necessary because of Your Honor’s 
ruling. 

417 I am going to refer the Court to the case of Minnick versus Associated 
Investment Company, which was decided by the United States Court of 
Appeals for the District of Columbia on February 12, 1940, and is to be 
found at 100 Fed 2d 267. If Your Honor please, quoting from the opinion: 

"The complaint charges that the defendant 
wilfully, wantonly, and maliciously stopped payment 
of the check. This is the equivalent of saying wilfully, 
wantonly, and maliciously breached its contract to pay 
the charges. But it is well settled that no punitive 
damages will be allowed for breach of contract regard¬ 
less of defendant’s motive. Plaintiff is confined to 
interest as the only recovery for the breach in excess 
of actual loss, ’’ and citing cases. 

Even in a tort case, according to the opinion, except perhaps 
where the complaint sets out circumstances of extreme aggravation, 
punitive damages are not allowable. And the Court here cited Ballard 
versus Spruell, which was cited by counsel for the counterclaimant. 

In other words, if Your Honor please, if there was anything here 
at all there was no more than a breach of contract. And yet if there 
were the misrepresentations that the counterplaintiff himself showed 

418 through his own witnesses were made, then there are no damages 
at all. But to the contrary, it is the Wilson Supply Company that has 
been wronged and not Mr. Frank. 

If Mr. Frank misrepresented, Mr. Webster had a perfect right to 
hold the checks or to cancel them until such time as he could determine 
what could be done in the premises. And I submit again they offered that 
evidence through their own witnesses. 
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CLOSING ARGUMENT 
ON BEHALF OF COUNTERCLAIMANT 
MR. SHAPIRO: I may just say a few words, if the Court please. 

I have been listening here patiently and trying to figure out just what 
argument counsel was going to give to the Court here. 

First of all, he gives us a case with respect to a check that was 
stopped. We are not complaining because the check j was stopped. We 
are complaining because of the method and way he went about buying 
these air conditioners and so forth. 

I 

* 4« 4c 4c 4c 

I 

421 And I say to the Court, as I said to you before,! that under the 

I 

rules it is not necessary to spell out one part of damjages punitive, 

422 one part compensatory, one part exemplary. It is not necessary 
under the new rules. Under the old rules where there is trespass in the 
case, the various trespasses, that is a different stoijy. 

Today under the general allegation, if the facts — and here is where 
my friend slips up. He says to Your Honor he wasn f t prepared to defend 
this case. We spell out everything in our counterclaim. He has been 

i 

spelling out things in the — everything in the counterclaim he has tried 
to meet. He has met it with everything he can meet it with. And he 
has come up with what? Zero. 

I say to the Court that if there ever was a case that was so 
maliciously, so brazenly carried out, this is the case, and that this 

man here should not be allowed as a businessman to create a situation 

i 

with another businessman. 

And we say we are entitled, Your Honor, to substantial damage, 
not $2.39, not this business here of compensating us for the loss of the 

I 

air conditioners, but we are entitled to substantial damages. 

4c 4c 4c 4c ^c 

| 

As far as the injunction is concerned, I say to the Court that I can 
understand if the man has had his lesson with respect to what is created 



here, I don't think the injunction would be really necessary. 

THE COURT: You are not asking for it? 

* * * * * 

423 THE COURT: Then I take it, Mr. Mayer, that your prayer for 
injunctive relief is withdrawn? 

MR. MAYER: I will do whatever Mr. Shapiro says. 

THE COURT: Very well. 

424 ORAL RULING OF COURT ON COUNTERCLAIM 

THE COURT: Gentlemen, let me say in the first place that when 
you came in with this case last week, counsel for the defendant asked 
leave to file an amendment asking punitive damages. The Court observes 
that at the bottom of the pretrial order, under the signature of Judge 
Curran, there had been typed the language, "Oral motion of the 
defendant and counterclaimant to include a claim for punitive damages 
is granted." 

That language did not appear upon Mr. Mehler's copy. And since 
it appears below the signature of Judge Curran, it seems quite evident 
to me that that was put on there after the pretrial order had been com¬ 
pleted. And nothing was brought to my attention to indicate that Mr. 
Mehler was then present and knew anything about it. So that is an 
uncertain element in my mind. 

However, the Court thinks that the notation did nothing more than 
permit the counterclaimant to formally amend his complaint. If he had 
done so, or had offered it for the file, Mr. Mehler would have had notice 
of it. All told, I was of the opinion and I remain of the opinion that the 
counterclaimant had abandoned his claim in that regard. 

Upon consideration of this counterclaim, the Court finds that the 
counterclaimant has proved his case and has shown very clearly that the 
counter defendant did tortiously interfere with the defendants business, 

425 the business of the counterclaimant. His conduct in obtaining the 
air conditioners from the counterclaimant, and his manner of paying for it 
by checks and stopping payment, was clearly wrong. 
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In my mind the cost, which resulted from the notice of protest, 
is the only actual damage which this counterclaimant has shown plaintiff 
has done. 

So the judgment of this Court will be in favor of the counter- 
claimant against the counterdefendant, the original plaintiff in the case, 

I 

in the sum of $2.39. 

i 

i 

The prayer for injunctive relief has been withdrawn. 

The Court will ask counsel for defendant and counterclaimant to 

submit for settlement appropriate findings and appropriate judgment form. 
****!* 
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i 

i 


! 

I 

I 




1 



ttgg gggL 


Bath Je ^* h ^ 0 uT^»^ 

^• ledt ^w*«tiy w 1 * 1 ** 4 
this '"‘“^'.^oor ohl * d ' 

corT1 * r ‘^Tg Street, Sorth^ 1 * 

I*** * r; 

that wh*t »u^^ u » real 

l ^ u **~wh«» effort. P** 
k pt»tcwmW ^nce are » 


Colorful Now WF«y RCA Victor 

Portable Radio 


*. Ajrg-g. MSS 


For the peak at comfort living all year 
’round... choose an RCA Boom Air Con¬ 
ditioner! In thia compact unit yooH 
■ee (mart, modem styling, finished in 
attractive neutral tones of Pacific Pearl 
and Alpine Gray. Provides fresh, cool 
air for rooms up to 230 square feet 
You get the climate you want with a 
press of your finger! 


P1UCCS START AT 


29 M 


* 139 ” 


p#cial Strvict to Yi 


IACH PHONOGRAPH IS TUMID UP IN 
YOUR OWN HOME BY AN RCA 
FACTORY SERVICEMAN AT NO 
EXTRA CHARGE TO YOU 


09 1 

DUPIN 

RCA 

TNO 

U 


Vr 


All Rrsad New 1P54 
Modtli In Stiltd 
CsrteM end Cany 
H*« Factory Warranty 


Plfs. Ex. 1A 

(Reduced from 22" x 5i ) 


BRAND NEW 


^2033^ 


FRHI1KS4D.C. 






8th and G Sts., N.W. ME. 8-1482 

STORE j Thors. 9-JO AM to 9:00 PM 
HOURS Moo. thro Sat. 9:30 AM to 6 PM 


Choost Frta 


% HP. to 


VA HJ» 


RCA 


AIR 


CONDITIONERS 


\ 



















































THE WASHINGTON POST and TLMES HERALD 


954 


.Plfs Ex. # 1C 

^Washington Post, May 27, 1954 
(Actual size) 




AIR CONDITIONERS 

PRICE SLASH!—MUST RAISE CASH! 

200 AIR CONDITIONERS (from 'A h.p. to VA h.p.) 

Casement Units Included 

POSTIVELY MUST GO! 


THURSDAY FRIDAY SATURDAY Afllv 

9:30 to 9 AM. 9:30 h> 6 P.M. 9:30 to « PJ*. Vf,f # 
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DON’T MAKE A BEY BEFORE SEEING FRANKS! 


FRIDAY 
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AIR CONDITIONERS 

PRICE SLASH! MUST RAISE CASH! 

150 AIR CONDITIONERS (from >/s h.p. to V/t h.p.) 

POSITIVELY MUST GO! 
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9:30 to 6 P.M. 


SATURDAY 

9:30 to 6 P.M. 
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Vs h.p. 229.95 
Vs h.p. 279.95 
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STATEMENT OF QUESTIONS PRESENTED 

1. The question is whether, in a trial for tortious inter¬ 
ference with a business, the District Court erred in 
refusing to allow the requests of the counter-claimant, 
made at the beginning of trial and at the close of evidence, 
to amend his counter-claim to include a prayer for punitive 
damages where the counter-claimant had sought and had 
been granted authority so to amend at pre-trial but had 
not, prior to trial, filed a formal amendment to the 
counter-claim. 

2. There is further the question of whether, in a judg¬ 
ment in favor of the counter-claimant that his business 
had been tortiously interfered with by counter-defendant, 
the District Court erred in holding that it was without 
authority to award punitive damages to the counter¬ 
claimant because there was no specific claim for such 
damages in the prayer for relief, although the prayer did 
include a general claim for money damages and a claim 
for such other and further relief as to the Court may seem 
just and proper. 
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v. 

Wilson Supply Co., Appellee . 


Appeal from the Judgment of the District Court of the 
United Stales for the District of Columbia 


BRIEF FOR APPELLANT 


I 

JURISDICTIONAL STATEMENT 

This is an appeal from a portion of a judgment of the 
United States District Court for the District of Columbia 
denying George Frank, appellant, the right to amend his 
counter-claim to include a prayer for punitive damages 
and holding that the District Court was without authority 
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to grant punitive damages to Mm. Jurisdiction was vested 
in the District Court by virtue of Title 28, United States 
Code, Sections 1331 and 1332 and Title 11, District of 
Columbia Code, Section 306. The jurisdiction of this 
Court is invoked under Title 28, United States Code, 
Sections 1291 and 1292 to review the action of the District 
Court in this proceeding. 


n 

STATEMENT OF CASE 

The appellant conducts a retail discount business in the 
City of Washington, District of Columbia, carrying a wide 
variety of electrical appliances and other household goods. 
(J.A. 25) The appellee is a wholesale distributor of 
Chrysler Airtemp room air conditioners. (J.A. 50) In 
1954, the appellant began to carry as a part of Ms regular 
stock in trade Chrysler Airtemp room air conditioners 
wMch he purchased from sources other than appellee. 
(J.A. 26) On May 24, 1954, appellee caused two of Ms 
agents to enter appellant’s store and, without revealing 
their identity to appellant, purchase two Chrysler Airtemp 
room air conditioners each, paying for them by checks 
(J.A. 130-132; 134-136). After causing the air conditioners 
to be taken away, appellee’s agents notified appellant that 
they were stopping payment on the checks and did in fact 
stop payment (J.A. 132; 136). Four or five days later, 
appellant, with the help of police intervention, recovered 
the four air conditioners (J.A. 140). 

In a suit by appellee against appellant, Le., Wilson 
Supply Co. v. George Frank, Civil Action No. 2530-54, 
appellant filed a counter-claim for tMs act, alleging a 
tortious interference with Ms business (J.A. 7). The 
original counter-claim did not contain a specific prayer 
for pumtive damages. At pre-trial, appellant sought per¬ 
mission from the pre-trial judge to amend the counter¬ 
claim to include a prayer for punitive damages (J.A. 15). 
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This request was made after the pre-trial order had been 
typed, and while it was being signed by counsel (J.A. 22). 
The pre-trial judge granted the motion and a notation to 
this effect was typed on the bottom of the original of the 
pre-trial order, but not on counsels’ copies, which had 
already been distributed (J.A. 11). 

At the start of the trial before the court without a jury, 
counsel for the appellant informed the court that appellant 
would seek punitive damages (J.A. 21). Counsel for the 
appellee objected, stating that appellee would be taken 
completely by surprise if it had to defend against the 
punitive element since no amended counter-claim had been 
filed subsequent to the pre-trial order (J.A. 21). The court 
ruled that since appellant had not filed an amended 
counter-claim the case would have to proceed upon the 
pleadings as they formerly existed (J.A. 24-25). 

At the close of evidence, counsel for the appellant again 
sought to have punitive damages awarded by the court 
(J.A. 153-155; 157) but the court adhered to its earlier 
ruling to the effect that the appellant was barred from 
claiming punitive damages because of not having formally 
amended the counter-claim (J.A. 158). The court then 
found in favor of the appellant stating that he had proven 
his case and had shown very clearly that the appellee did 
tortiously interfere with the appellant’s business and that 
the actions of the appellee were clearly wrong, and gave 
judgment for compensatory damages only in the amount 
of $2.39 representing appellant’s out-of-pocket costs 
arising from the stoppage of payment on the checks 
(J.A. 158-159). 
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m 

RULES INVOLVED 

Rules 15(a) and (b) and 54(c), Federal Rules of Civil 
Procedure, which provide: 

* 1 Rule 15. Amended and Supplemental Pleadings 

(a) Amendments. A party may amend his pleading once 
as a matter of course at any time before a responsive 
pleading is served or, if the pleading is one to which no 
responsive pleading is permitted and the action has not 
been placed upon the trial calendar, he may so amend it 
at any time within 20 days after it is served. Otherwise 
a party may amend his pleading only by leave of court or 
by written consent of the adverse party; and leave shall 
be freely given when justice so requires. A party shall 
plead in response to an amended pleading within the 
time remaining for response to the original pleading or 
within 10 days after service of the amended pleading, 
whichever period may be the longer, unless the court 
otherwise orders. 

“(b) Amendments to Conform to the Evidence. When 
issues not raised by the pleadings are tried by express or 
implied consent of the parties, they shall be treated in all 
respects as if they had been raised in the pleadings. Such 
amendment of the pleadings as may be necessary to cause 
them to conform to the evidence and to raise these issues 
may be made upon motion of any party at any time, even 
after judgment; but failure so to amend does not affect 
the result of the trial of these issues. If evidence is 
objected to at the trial on the ground that it is not within 
the issues made by the pleadings, the court may allow the 
pleadings to be amended and shall do so freely when the 
presentation of the merits of the action will be subserved 
thereby and the objecting party fails to satisfy the court 
that the admission of such evidence would prejudice him 
in maintaining his action or defense upon the merits. The 
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court may grant a continuance to enable the objecting 
party to meet such evidence.** 

“Buie 54. Judgments; Costs 

(c) Demand for Judgment. . . . Except as to a party 
against whom a judgment is entered by default, every final 
judgment shall grant the relief to which the party in 
whose favor it is rendered is entitled, even if the party has 
i not demanded such relief in his pleadings.** 

IV 

STATEMENT OF POINTS 

1. The appellant should have been allowed to amend the 
counter-claim at trial to include a prayer for punitive 
damages, especially in view of the fact that a motion for 
such authority had been made and granted at pre-trial. 

2. In a case where tortious interference with a business 
was alleged and proved, the court below erred in holding 
that the absence from the counter-claim of a specific 
prayer for punitive damages rendered the court without 
authority to award such damages. 

V 

SUMMARY OF ARGUMENT 

Under Buie 15(a), F.B.O.P., the District Court should 
have allowed the appellant to amend the counter-claim 
to include a prayer for punitive damages. Such a request 
had been made by appellant at pre-trial, and, although 
counsel for the parties differ in their recollections of the 
disposition of the request by the pre-trial court, there is 
no doubt that the appellee was put on notice that appellant 
was seeking punitive damages. Therefore, when the 
request was renewed at the beginning of trial, there could 
have been no surprise to appellee. 

Furthermore, irrespective of appellant *s motion to 
amend at pre-trial, the trial court should have allowed the 
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amendment. The amendment sought related only to the 
prayer for relief; it was merely an alteration of the remedy 
and worked no change whatsoever in the body of the 
counter-claim itself, nor in the nature or substance of 
appellant’s case against appellee. It could not have 
prejudiced appellee or affected in any way the presentation 
of appellee’s defense since none of the facts of appellant’s 
claim were sought to be changed in the slightest. The 
decided cases hold that leave to amend is to be given 
freely, especially where the amendment relates only to the 
prayer for relief, which forms no part of the cause of 
action itself. Under the circumstances, it was an abuse of 
the trial court’s discretion not to allow the amendment. 

Finally, even if the appellant had never attempted to 
amend the counter-claim to add a claim for punitive 
damages, it was error for the District Court to hold that 
the mere absence of such a claim from the prayer for 
relief barred the appellant from being awarded such 
damages. Under Buie 54(c), F.R.C.P., the appellant 
should have been given a judgment for all the relief to 
which the facts as pleaded and proven entitled him, 
whether specifically prayed for or not. The counter-claim 
being in tort, the case was a proper one for the allowance 
of punitive damages. In addition to a general claim for 
money damages, the counter-claim contained a prayer for 
such other and further relief as to the court may seem 
just and proper. The counter-claim was answered and 
contested by the appellee and the case was at issue. 
Therefore, it was error for the trial court to preclude 
appellant from consideration of punitive damages on the 
merits merely because there was no specific prayer for 
such damages in the counter-claim. 
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VI 

ARGUMENT 

The issue before this court is whether the District Court 
was correct in holding that the appellant was barred from 
claiming punitive damages because there was no specific 
prayer for such damages in the pleadings before the trial 
court and in denying him the right to add such a prayer. 
This appeal is not concerned with the denial of punitive 
damages. It is important to bear this in mind because 
the District Court has not denied punitive damages to 
the appellant on tine merits; rather it has held, on formal 
or procedural grounds, that it was without authority to 
award them (J.A. 17-18; 158). Nor is this appeal con¬ 
cerned with what the outcome will be in the event the 
trial court is held to have acted incorrectly on the law. The 
sole question is whether the District Court, in deciding 
this case in favor of appellant, had it within its power 
to award appellant punitive damages. If it did, appellant 
recognizes that he must go back to the District Court for 
the assessment of such damages, and that the amount is 
within the discretion of that court 

As indicated, the appellant contends on two grounds 
that it was error for the District Court to preclude 
appellant from claiming punitive damages. These con¬ 
tentions will form the balance of appellant’s argument. 

L The Trial Court Erred in Refusing to Allow the Appellant 
to Amend His Counter-Claim to Include a Prayer for 
Punitive Damages 

Rule 15(a) of the Federal Rules of Civil Procedure 
provides that after a responsive pleading has been served 
a party may amend his pleading only by leave of the 
Court or by written consent of the adverse party, and it 
further provides that such leave shall be freely given when 
justice so requires. Rule 15(b) provides that amendments 
of the pleadings to conform to the evidence may be made 
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upon motion of any party at any time, even after 
judgment. 

Under Rule 15(a) the trial court should have allowed 
the appellant, at the opening of trial, to amend the prayer 
for relief in the counter-claim to include a prayer for 
punitive damages. The fact that the appellant had not 
formally amended the counter-claim between the time of 
pre-trial and the time of trial is of no significance. The 
f pre-trial judge had granted leave to amend (J.A. 11) and 
since the only amendment sought was to add a prayer 
for punitive damages, there was no necessity to file a 
formally amended counter-claim. 


V 


V The cases decided under Rule 15(a) strongly support 
the appellant’s contention that the amendment should have 
been allowed. In McAUister v. Sloan, 81 F. 2d 707, Judge 
Sanborn, speaking for the Eighth Circuit, had this to say 
about allowing amendments to pleadings: “. . . Amend¬ 
ments to pleadings are freely allowed where they are in 
furtherance of justice . . . Amendments may be made at 
any time while the court has jurisdiction, even after 
judgment; . . . An amendment which makes no change 
in the facts relied v/pon for recovery, but which merely 
alters the remedy or result of the facts alleged, states no 
different cause of action and is proper ” citing Mo. K. T. 
Railway Co. v. Wulf, 226 U.S. 570; 33 S. Ct. 135; 57 L. Ed. 
355. (Emphasis supplied). Again, in International 
Ladies Garment Workers Union, et at. v. Donnelly Garment 
Co., et al., 121 F. 2d 561, the Eighth Circuit Court of 
Appeals, speaking through Judge Sanborn, stated that 
the tendency of the Federal Courts has been consistently 
towards greater liberality in the allowance of amend¬ 
ments in pleadings, and said that when a defendant has 
had notice from the beginning that the plaintiff sets up 
and is trying to enforce a claim against it because of 
specified conduct, a liberal rule should be applied. 
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These holdings fit the case at bar perfectly. The amend¬ 
ment requested by appellant in no way affected the facts 
of the case as contained in the body of the counter-claim 
nor could it have affected the appellee’s preparation of 
its defense. The sole change sought waa-m-iha natur* 
and amount of relief prayed for; it was an attempt to 
alter the remedy. The un-amended allegations of the 
counter-claim were such as to support a prayer for punitive 
damages; not one word in those allegations, which 
formed the basis for appellant’s claim against the 
appellee, was sought to be changed. Furthermore, counsel 
for the appellee had been on notice from the date of the 
pre-trial proceedings that appellant was seeking to obtain 
punitive damages against appellee, so that the claim of 
surprise cannot be given weight (J.A. 21-24). 

The effect of having 'been put on such notice was relied 
upon, together with Rule 54(c), by the Court of Appeals 
for the Second Circuit in the case of Gulbenkian v. 
Gidbenkian, et al., 147 F. 2d 173. In that case, in a suit 
for specific performance of a contract which included a 
prayer “for such other relief as the court may deem 
proper,” the trial court denied both specific performance 
and damages to the plaintiff, saying that a plaintiff can¬ 
not sue on a claim for strictly equitable relief and then 
by motion to amend secure a judgment for damages for 
breach of contract. The Court of Appeals reversed on 
the basis of Rule 54(c), also pointing out that the plaintiff 
had given notice before trial that he would move to amend 
the prayer to include a claim for damages if specific 
performance were refused, thus clearly putting the 
defendant on notice of plaintiff’s potential claim for 
damages, and that the claim of surprise was therefore 
groundless. 

But even if appellant had not asked for leave to amend 
at pre-trial, and even if the appellee was not on notice 
that appellant was seeking punitive damages, the weight 


of authority holds that he should have been allowed to 
amend at trial. In fact, the decided cases go a good deal 
further in allowing amendments of substance than 
appellant’s request. The following cases illustrate this: 
In Boyle et ux v. Ward, 39 F. Supp. 545, the plaintiff was 
allowed to amend his complaint to include a claim for 
damages for inability of his wife to have sexual inter¬ 
course with him. In Hall v. Gordon, 76 U.S. App. D. C. 33; 
128 F. 2d 461, this court held that it was not error for 
the trial court to have allowed the defendant to amend 
his answer at trial to add the defense that he had acted 
on advice of counsel. In Bee Machinery Co. v. Freeman, 
3 F.R.D. 310, the court granted the plaintiff’s motion to 
amend his complaint by adding a claim for treble damages 
against the defendant under the anti-trust laws, pointing 
out that Rule 15(a) provides that leave to amend is freely 
given when justice so requires. In Christensson v. Hogdal, 
91 U.S. App. D. C. 251; 199 F. 2d 402, this court held that 
the modern rule is liberal in permitting the amending of 
pleadings which work a change in the relief prayed for, 
and held that the plaintiff below should have been allowed 
to amend his complaint even after a motion to dismiss 
had been granted but before judgment had been entered. 

Another case illustrative of the length to which the 
courts now go in allowing amendments is Gillette Motor 
Transport, Inc., et al. v. Northern Oklahoma Butane Co., 
et al., 179 F. 2d 711. This case involved a suit for damages 
arising out of a collision between two trucks. By stipula¬ 
tion, the amount to be awarded for property damages to 
either truck was left to the court after the jury decided 
the question of liability. This was decided in favor of the 
appellee. At the hearing on damages the evidence showed 
the appellee’s truck to have been worth more than the 
amount claimed in the complaint and the District Court 
granted the appellee leave to amend so as to increase the 
claim for damages to the amount shown to be the truck’s 
worth. On appeal, the Court of Appeals for the Tenth 




11 


Circuit affirmed, saying that the complaint as amended 
did not change the cause of action; that negligence re¬ 
mained the basis of the action and that liability had been 
determined- It relied on Rule 15(a) but pointed out that 
even before the advent of this rule, such amendments 
were allowed. 

A leading case supporting appellant’s position is 
Peitzman v. City of Illmo, 141 F. 2d 956. In that case the 
city filed suit against a contractor who had been engaged 
to perform certain repair work on a water tower, alleging 
that instead of doing the work called for the contractor 
had begun to dismantle the tank, which would have forced 
the city to expend additional funds to restore it to use- 
able condition. The complaint alleged that the contractor 
did these acts wilfully and maliciously, and asked for 
punitive damages. At the commencement of the hearing 
on the question of damages plaintiff was permitted to 
amend the complaint by striking the words “on account 
of the breach of said agreement by defendant.” After a 
judgment for the plaintiff, the defendant appealed on the 
ground, among others, that the court should not have 
permitted the amendment of the complaint, which, accord¬ 
ing to the defendant, had the effect of changing the suit 
from one in contract, for which no punitive damages could 
'be allowed, to one in tort. The Eighth Circuit Court of 
Appeals held that the amendment was proper and that it 
did not change the substance of the action from one in 
contract to one in tort because the complaint as a whole 
sounded in tort. It went on to say that this amendment 
could not have surprised the defendant as it was made 
when the parties were before the court. It stated further 
that the question of whether the other party has been 
prejudiced or whether the allowance of the amendment 
has worked an injustice is of controlling importance in 
allowing or denying amendments. In a dictum, the court 
said that a change in the amount prayed for is not of 
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vital importance as the prayer for relief is in fact no part 
of the claim or cause of action stated. 

Measured by the tests in the Peitzman case, the amend¬ 
ment requested by appellant in the case at bar should have 
been granted. The complaint clearly was one in tort. 
Punitive damages are allowable in tort cases. There could 
have been no surprise to the appellee since appellant 
sought leave to amend to include punitive damages at pre¬ 
trial. The appellee could not have been prejudiced by the 
amendment since it changed nothing in the substance of 
the case or in the presentation of the appellant’s claim 
against appellee. 

Another leading case, even closer on its facts to the 
one at bar, is that of Zig-Zag Spring Co. v. Comfort 
Spring Corporation et at., 200 F. 2d 901. This was a suit 
to replevy two machines which the plaintiff claimed the 
defendant purposely withheld from it. During the trial, 
plaintiff adduced evidence that the withholding of the 
machines had been wilful, and at the conclusion of the 
trial the court allowed the formal amendment of the com¬ 
plaint so that it conformed to the evidence. The amend¬ 
ment consisted of adding to the appropriate paragraphs 
of the complaint the words “and maliciously” so that the 
particular phrase as amended read “. . . wrongfully and 
maliciously withheld them.” On appeal, the Court of 
Appeals for the Third Circuit held that the amendment 
was proper. It said that although punitive damages were 
not expressly claimed the complaint presented an adequate 
foundation for proof of malicious misappropriation by 
the defendant. It held that the facts and conclusions in the 
complaint, in plaintiff’s opening statement, and its whole 
trial course thereafter, all unobjected to 'by the defense, 
were directed to the obtaining of punitive damages because 
of the malicious misappropriation of its property by the 
defendant, and that the amendment was clearly authorized 
by Buie 15(b). It may :be argued by appellee that the 
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Zig-Zag case and the case at bar are distinguishable 
because appellee’s counsel in the case at bar objected to 
consideration of punitive damages and pleaded surprise. 
However, it is submitted that this argument dqes not have 
merit since there was in fact no surprise, the amendment 
requested by the appellant would not have changed the 
substance of the counter-claim one iota, and it could not 
have affected the presentation of the appellee’s case. 

Two other cases holding that amendments to pleadings 
should be liberally granted even at trial or just before 
trial are Weil Clothing Co,, Inc. v. Glosser et al., 213 F. 2d 
296, and Georgia-Pacific Plywood Corporation v. UJS. Ply¬ 
wood Corporation, 139 F. Supp. 234. No case in the 
Circuit Courts of Appeal has been found upholding the 
trial court in denying leave to amend. In fact, the only 
reported case appellant has been able to find in which 
leave to amend has been denied is the case of Friedman 
et al. v. Transamerica Corp., 5 F.R.D. 115, wherein the 
District Court denied leave to plaintiff to amend its com¬ 
plaint because it had been amended three times before 
and the court felt that there must be an end finally to 
particular litigation and that in this case there had been 
too many amendments and too much delay in offering 
the final one. 


It is true that the matter of allowing leave to amend a 
pleading is discretionary with the trial court, but it has 
been clearly held that this discretion is subject to review 
by the appellate court, and that the District Court in 
the exercise of its discretion with respect to amendments 
may be controlled by this court. Sheridan-Wyoming Coal 
Co. v. Krug, 84 U.S. App. D. C. 288; 172 F. 2d 282, rev’d 
on other grounds; 338 U.S. 621; 70 S. Ct. 392 ; 94 L. Ed 393. 
It is submitted that in the case 'before this court for con¬ 
sideration the District Court clearly abused its discretion 
in not allowing the appellant to amend since (1) the amend¬ 
ment related only to the relief sought rather than the body 
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of the counter-claim, (2) no change whatsoever was sought 
to be made in the substance of the counter-claim or the 
theory on which the- appellant prosecuted his suit, and (3) 
appellant had taken steps at pre-trial to amend formally 
and appellee was clearly on notice that appellant was 
seeking punitive damages. 

IL Even Though the Counter-Claim Made No Specific Prayer 
for Punitive Damages and Even if Appellant Had Made 
No Effort to Amend the Counter-Claim to Include Such a 
Pr a yer , the Trial Court Was in Error in Holding That It 
Had No Authority to Grant Punitive Damages to the 
Appellant 

As far back as 1933 the Supreme Court said that the 
rule is now general that at a trial upon the merits the 
suitor shall have the relief appropriate to the facts that 
he has pleaded whether he has prayed for it or not. Bemis 
Bros. Bag Co . v. United States, 289 U.S. 28; 53 S. Ct. 454; 
77 L. Ed. 1011. This doctrine has been embodied in the 
Federal Buies of Civil Procedure, Buie 54(c) providing 
that “. . . every final judgment shall grant the relief to 
which the party in whose favor it is rendered is entitled, 
even if the party has not demanded such relief in his 
pleadings.” 

The courts, in interpreting this rule, have consistently 
given the relief to which a plaintiff has shown him self 
entitled, whether prayed for or not. That this is true of 
this Court as well as other Federal Courts is shown by 
the decisions in Keiser v. Walsh, 73 App. D.C. 167; 118 
F. 2d 13; Michael Del Balso , Inc. v. Carozza, 78 ILS. App. 
D.C. 56; 136 F. 2d 280; Smith v. Schlein, 79 U.S. App. D.C. 
166; 144 F. 2d 257; and Scholl v. Scholl , 80 U.S. App. D.C. 
292; 152 F. 2d 672. In Keiser v. Walsh, supra, this Court 
said: 11 We need not consider whether appellant has asked 
for the proper relief. By Buie 54(c) of the Federal Buies 
of Civil Procedure ‘every final judgment shall grant the 
relief to which the party in whose favor it is rendered is 


entitled, even if the party has not demanded snch relief in 
his pleadings.’ Accordingly, a complaint is sufficient if 
it sets forth facts which show that the plaintiff is entitled 
to any relief which the court can grant.” In Michael Del 
Balso, Inc. v. Carozza, supra, the plaintiff below had sued 
for relief under a contract where he was to have performed 
certain services and to have received a percentage of the 
profits. The lower court gave him relief on a quantum 
meruit basis on the theory that the defendant had pre¬ 
vented his performance and therefore there was no proper 
measurement of relief under the contract. This court 
upheld the lower court’s ruling, citing that part of Rule 
54(c) quoted above and holding that such rule is con¬ 
stitutional. 

In Smith v. Schlevn, supra, the suit was to recover 
property fraudulently obtained, and for money damages. 
The trial court dismissed the suit on the ground that the 
relief sought could not have been granted without dis¬ 
regarding a decree entered by a Maryland Court in pro¬ 
ceedings arising out of the same transaction. This court 
reversed, saying that errors in the prayer of the complaint 
do not affect the cause of action disclosed by the facts 
alleged, and it is the duty of the court to give any relief 
those facts will support. It held that since the suit was 
based on fraudulent representations and that since the 
District Court had personal jurisdiction there was a 
remedy available to the plaintiff which was within the 
jurisdiction of the District Court even though such remedy 
had not been prayed for by the plaintiff. In Scholl v. 
Scholl , supra, the suit was for a divorce and the plaintiff 
also asked for the dissolution of the joint tenancy of a 
house and for such other and further relief as to the court 
might seem proper. The divorce complaint was dismissed 
by the District Court on a finding that the parties had 
previously obtained a Florida decree, but the District 
Court went on and made a decree affecting certain monies 
which had been derived from the jointly-owned house 
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and the furnishings therein. The defendant attacked this 
decree on appeal but this court affirmed the District Court 
on the reasoning that the plaintiff’s complaint stated a 
claim in respect to the house and the defendants removal 
of the furniture, that he had included a general prayer for 
such relief as to the court might seem proper, and that his 
mere failure to include in the complaint a specific prayer 
relating to rents and furniture was not a defect which af¬ 
fected the substantial rights of the parties. 

The Circuit Courts of Appeal in other jurisdictions have 
universally applied Rule 54(c) in the same way. In Kansas 
City, St. L. and C. R. Co. v. Alton R. Co., 124 F. 2d 780, the 
Court of Appeals for the Seventh Circuit held that the 
prayer for relief is not controlling although it may be 
looked at to help determine the relief to which the plaintiff 
is entitled. It said that the question is not whether the 
plaintiff has asked for the proper remedy, but whether un¬ 
der the pleadings he is entitled to any remedy. If the 
plaintiff has stated a cause of action for any relief it is 
immaterial what he designates it or what he has asked for 
in his prayer. The court, under Rule 54(c), will grant him 
the relief to which he is entitled under the facts pleaded. 
In Truth Seeker Co. v. Burning, 147 F. 2d 54, the action 
was by a book importer against the Collector of Customs 
for wrongfully holding up a number of books. The plain¬ 
tiff sought mandamus, an order to compel the defendant to 
admit the books, and such other and further relief as to 
the court might seem proper. After the complaint ^ 
filed the defendant delivered the books to the plaintiff and 
moved to dismiss the complaint, which motion was granted 
over the objections of the plaintiff. On appeal, the plain¬ 
tiff sought costs because of the illegality of the detention, 
and reversal of the dismissal, together with a judgment in 
its favor. The Court of Appeals for the Second Circuit 
held that although the plaintiff was not entitled to man¬ 
damus it had made its allegations fully and completely and 
had asked for such other and further relief as to the court 
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might seem proper, and it reversed the dismissal of the 
complaint by the District Court. In its opinion it said: 
“Moreover, without reference to its prayer, it is entitled 
to the relief to which the stated facts entitle it even though 
its own theory of relief may have been unsound.” citing 
Federal Rules of Civil Procedure, Rule 54(c). 

In Schoonover v. Schoonover, 172 F. 2d 526, the plaintiff 
brought suit to reform a property settlement contract, 
which had later been incorporated in a divorce decree, on 
the grounds that her husband had fraudulently concealed 
his true worth when the property settlement agreement 
was entered into. The Court of Appeals for the Tenth 
Circuit, after holding that the property settlement contract 
survived the divorce decree and stands on its own feet, 
examined the plaintiff’s counts and prayers. It held that 
although the complaint was inartistically drawn the gist 
of it was that the fraud complained of induced the plaintiff 
to sign the agreement to her detriment. The court then 
held that the prayer asking for reformation of the contract 
may be disregarded because “it is recognized, without ex¬ 
ception, that the prayer forms no part of the cause of ac¬ 
tion, and that a pleader will be entitled to the relief made 
out by the case and stated in the pleadings, irrespective of 
what is asked for in the prayer.” In Hutches v. Renfroe, 
200 F. 2d 337, the plaintiff sued for breach of a contract to 
ship two carloads of pecans. The court, sitting without a 
jury, found in favor of the plaintiff and assessed damages 
at $1,050.00, representing the difference between the con¬ 
tract price and the price which the plaintiff would have re¬ 
ceived from resale of the pecans. The plaintiff moved the 
court to amend the judgment by reassessing his damages 
on the ground that he was entitled to the difference between 
the contract price and the market price. The court denied 
the motion and the plaintiff appealed. The Court of Ap¬ 
peals for the Fifth Circuit held that the proper measure 
of damages was the difference between the market price 
and the contract price. Taking up the defendant’s conten- 
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tion that all that the plaintiff sued for was his lost profits, 
which amounted to $1,050.00, the court held that whatever 
construction was placed on the plaintiff’s complaint, he 
was entitled to the relief to which the proven facts entitled 
him even though his own theory of relief may have been 
unsound. Citing Rule 54(c), the court held that it is the 
duty of the court to grant the relief to which the plaintiff 
is entitled irrespective of the prayer for relief. 

Other cases to the same effect as those discussed and 
which also support the appellant’s position are: Nester v. 
Western Union Telegraph Co., 25 F. Supp. 478, sustained 
on appeal 106 F. 2d 587, rev’d on other grounds, 309 U. S. 
582 ; 60 S. Ct. 769 ; 84 L. Ed. 960; Cohen v. Randall, 137 F. 
2d 441; Gins v. Mauser Plumbing Supply Co., Inc., et aL, 
148 F. 2d 974; Johnson v. Jackson, 82 F. Supp. 915; Thomas 
v. Pick Hotels Corporation, 224 F. 2d 664; Driggers v. Busi¬ 
ness Men y s Assurance Co. of America, 219 F. 2d 292; Mac- 
Ktntosh v. Marks f Estate, 225 F. 2d 211; Daniels v. Thomas, 
225 F.2d 795, cert den. 350 U. S. 932; 76 S. Ct 303; 100 
L.Ed. —. 

It will be seen that the holdings in the line of cases just 
discussed go further than necessary to support appellant’s 
contention in the case at bar. The appellant, in his counter¬ 
claim, alleged a set of facts which, if proven, formed a basis 
for punitive damages as well as compensatory damages. 
The District Court, sitting without a jury, found that the 
appellant did prove the allegations of the counter-claim, 
holding that the defendant did interfere tortiously with the 
counter-claimant’s business (J.A. 17). 

The counter-claim was one in tort and it contained a gen¬ 
eral prayer for money damages and a prayer for “such 
other and further relief as to the eourt may seem just and 
proper” (J.A. 9). Punitive damages may be awarded in 
any tort action where the wrong is done with a wilful, 
wanton or malicious intent, or with a reckless disregard 
for the rights of the other party. Ballard v. Spruill, 64 
App. D.C. 60; 74 F.2d 464; cert den. 293 TJ.S. 625 ; 55 



S. Ct. 349 ; 79 L. Ed. 712; SommerviUe v. C. & P. Telephone 
Co., 49 App. D.C. 3; 258 F. 147; cert den., 250 TJ. S. 661; 
40 S. Ct. 10; 63 L. Ed. 1195. Furthermore, they can be 
awarded against a corporation, Wardman^Justice Motors 
v. Petrie, 59 App. D.C. 262; 39 F. 2d 512; 69 A.L.R. 648, 
and they can be awarded whether or not compensatory 
damages are awarded or where actual damages are nom¬ 
inal. Wardman-Justice Motors v. Petrie, id.; Washington 
Post Co. v. O’Donnell, 43 App. D.C. 215; cert. den. 238 U. S. 
625 ; 35 S. Ct. 663 ; 59 L. Ed. 1495. 

The appellant strongly urged that the trial court had au¬ 
thority to award him punitive damages for this tort but the 
court held that because there was no specific prayer for the 
punitive damages in the counter-claim it did not have such 
authority. In so holding, it never reached the question of 
whether appellant was entitled to punitive damages on the 
merits, and it thus precluded appellant from receiving all 
the relief to which the proven facts entitled him. This was 
error. 

Had the District Court correctly applied the law, it might 
very well have awarded appellant substantial punitive 
damages since this was a case peculiarly suitable for the 
award of such damages. But, holding as it did that it was 
without authority to award punitive damages because of 
the lack of a specific prayer for them, the court denied ap¬ 
pellant consideration of the full measure of relief to which 
he was entitled as a matter of law. Therefore, this court 
should remand the case to the District Judge for the as¬ 
sessing of such punitive damages as the District Judge 
may feel appropriate under the circumstances. 

Respectfully submitted, 

Lewis H. Shapiro 
Charles H. Mayer 
201-205 Tower Building 
Washington 5, D. C. 

Attorneys for Appellant 
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1. Whether the judgment of the District Court which 
allowed appellant compensatory damages granted him all 
the relief to which he was entitled where (1) the evidence 
disclosed only that appellee had stopped payment of two 
checks which it had caused to be issued to appellant in 
payment of certain merchandise purchased frpm appel¬ 
lant and, (2) where the findings of fact of the trial court 

I 

are absent a finding of malice or extreme aggravation 
on the part of appellee and (3) where the record itself 
is barren of any evidence of malice or extreme aggrava¬ 
tion. 

2. Whether the trial court should have permitted 

appellant to amend his counter-claim to include a claim 

I 

for punitive damages where (1) after having apparently 
been granted leave by the pre-trial court to do so, appel- 

i 

lant delayed until the day of trial, four months and six¬ 
teen days later, to seek his amendment and (2) where 
appellant foiled to offer any reason whatsoever for his 
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lack of diligence and (3) where appellee pleaded surprise 
when the amendment was orally offered. 


(ii) 

INDEX p *K e 

COUNTERSTATEMENT OF THE CASE. 1 

SUMMARY OF ARGUMENT. 3 

ARGUMENT: 

I. The Judgment Granted Frank All The Relief To Which He 

Was Entitled. 4 

A. The law governing Frank's counterclaim precludes 

the granting of punitive damages 4 

There is no evidence in the record to support an 

award of punitive damage. 5 

C. The findings of the trial Court would not support an 

award of punitive damages. 6 

II. The Court Did Not Abuse Its Discretion In Refusing To 

Permit Frank To Amend His Pleadings . 7 

CONCLUSION. 8 

TABLE OF CASES 

Aetna Casualty and Surety Co. v. Abbott, 130 F.2d 40 (4th Cir. 1942) .... 7 

Bernstein v. M. V. Nederlandsche, etc.. 79 F. Supp. 38(S.D. N.Y. 

1948). 8 

Carroll v. Pittsburgh Steel Co., 103 F. Supp. 788 (W.D. Pa. 1952) .... 7 

Darcy v. North Atlantic & Gulf S.S. Co., Inc., 78 F. Supp. 662 

(E.D. Pa. 1948). 8 

Frank Adam Electric Co. v. Westinghouse Electric Mfg. Co.. 

146 F. 2d 165 (8th Cir. 1945) 7 

Friedman v. Transamerica Corporation, 5 F.R.D. 115 (D.C. Del. 

1946) . 8 

Hancock Oil Co. v. Universal Oil Products Co., 120 F. 2d 959 

(9th Cir. 1941) 7 

Minickv. Associates Inv. Co., 71 U.S. App. D.C. 367, 

110 F. 2d 267 .. 3, 4, 5, 6 

Wheeler v. West India S.S. Co., 205 F. 2d 354 (C.A. 2d 1953) 

cert, denied, 346 U.S. 889 8 

Young v. Garrett, 159 F.2d 634 (8th Cir. 1947). 7 

MISCELLANEOUS 

Rule 15 of the Federal Rules of Civil Procedure. 7 


















UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

— - 
No. 13,462 

- I . 

| 

GEORGE FRANK 
T/a Frank's of D.C., | 

Appellant 

j 

i 

V. 

WILSON SUPPLY COMPANY 
a corporation, 

Appellee 

- 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE j 

! 

i 

COUNTERSTATEMENT OF THE CASE 
The appellee, Wilson Supply Company (hereinafter referred to as 

i 

''Wilson"), is the wholesale distributor for Chrysler Airtemp heating 
and air conditioning products throughout the District of Columbia and 
its metropolitan area. George C. Webster (hereinafter referred to 

i ■ 

as'Webster”), was Wilson's General Manager (J.A|. 50). The appel¬ 
lant, George Frank (hereinafter referred to as "Frank"), trades in 
the District of Columbia as "Frank's of D. C." where he is engaged in 
business as a seller at retail of electrical appliances (J.A. 25). 
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On May 24, 1954, at the instance of Webster, two separate pur¬ 
chases of two Chrysler A irtemp air conditioners each were made at 
Frank 1 s store and paid for by check (J.A. 130-132, 135). To both 
purchasers Frank falsely represented that the units carried Wilson’s 
local service guarantee (J.A. 133, 137, 138) for which Wilson was 
responsible to the manufacturer under its franchise agreement (J.A. 
151). 

These purchases were made for the purpose of learning the nature 
of the representations that were being made by Frank to customers con¬ 
cerning Wilson’s service warranty (J.A. 132, 133, 137, 138, 147, 148; 
P. Exs. 7-A, 7-B, 7-C) which was an integral part of Wilson’s distri¬ 
bution program (J.A. 152). When Webster learned that Frank had 
falsely represented that the units sold by him carried Wilson’s local 
service guarantee, payment on the checks was stopped but the units 
were returned to Frank in a few days (J.A. 140, 148). 

As asserted by Frank in his brief, his counterclaim did not con¬ 
tain a prayer for punitive damages. Counsel for the respective parties 
differed in their versions to the trial Court of what had occurred at the 
pre-trial in connection with Frank’s motion to amend his counterclaim 
to seek punitive damages. Counsel for Frank understood that the motion 
was granted but admits that the motion came at the conclusion of the 
pre-trial proceedings and while both sides were inspecting the pre¬ 
trial order; in other words, the motion of Frank was an afterthought. 
Counsel for Wilson understood that the Court had denied the motion with¬ 
out prejudice to its renewal provided it was supported with a memoran¬ 
dum of authorities (J.A. 21). 

The statement of the pre-trial proceedings recites language below 
the signature of the Court to the effect that Frank was granted leave 
to include a claim for punitive damages (J.A. 11). However, counsels’ 
copies which had already been distributed were absent any reference 
to Frank’s motion on the point. In any event, Frank did not avail 
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himself of this privilege nor did he attempt to do soj until the day of 

trial. | 

; 

f 

Frank's application made after the trial had begun, to amend his 

i 

counterclaim to ask for punitive damages was opposed by Wilson. 
Counsel for Wilson pleaded surprise and stated that he was not pre¬ 
pared to defend the issues that would necessarily be raised by a claim 
for punitive damages. The Court ruled that the prej-trial Judge "proba¬ 
bly without the knowledge" of Wilson’s counsel granted Frank permis¬ 
sion to amend but that he had not done so and therefore would have to 
proceed upon the pleadings without amendment. At the conclusion of 
the trial judgment was entered in favor of Frank in |he amount of 
$2.39. 


SUMMARY OF ARGUMENT 

Wilson contends that the instant case falls squkrely within the 
rule announced in Minick v. Associates Inv. Co., cited infra, where 

- i - 

in a like fact situation punitive damages were expressly denied on the 
ground that motive is of no moment. Thus, even ha|l the trial court 
allowed Frank to amend his pleadings, punitive damages could not 
have been awarded. 


Likewise, hypothecating the granting of the amendment, there 
was neither evidence in the record nor findings by the trial court which 
could have supported an assessment of punitive damages. Hence, the 
judgment granted Frank all the relief to which he was entitled. 

Frank failed until the time of the pretrial to move for leave to 
amend his claim to include punitive damages. Although such leave was 

i 

apparently then granted him, he delayed until the day of trial, four 
months and sixteen days after pre-trial, to attempt to avail himself 
of the right that he now claims was his. At no time did Frank offer 
any reason, excusable or not, for his utter lack of diligence. And 
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when he did seek his amendment at trial, Wilson 1 s counsel pleaded his 
surprise, which was a natural result under the circumstances. Accord¬ 
ingly, the trial court soundly exercised its discretion in refusing to per¬ 
mit the amendment. 

ARGUMENT 

I. THE JUDGMENT GRANTED FRANK ALL THE RELIEF 
TO WHICH HE WAS ENTITLED 

A. The law governing Frank’s counterclaim precludes 
the granting of punitive damages _ 

The evidence adduced on Frank’s counterclaim was no more than 
that Wilson, after purchasing four Chrysler air conditioners from Frank, 
stopped payment on the checks that had been given Frank in payment. 
There was no police intervention in behalf of Frank. His statement 
of fact in this respect is unwarranted and wholly unsupported by the 
record which reveals merely that Frank related to the police ”what 
had happened” (J.A. 140). The air conditioners were returned to 
Frank within a few days after they had been purchased (J.A. 140, 148) 
and then, according to Frank’s own witnesses, solely because Frank 
had fraudulently represented that the units were covered by Wilson’s 
local service warranty (J.A. 133, 134, 137, 138, 148). 

Even assuming, arguendo , wilfulness, wantonness and malice on 
the part of Wilson, the stopping of payment of the checks was at the 
most a breach of contract for which in this jurisdiction punitive dam¬ 
ages cannot be had. In its analogy to this appeal, the case of Minick 
v. Associates Inv. Co. , 71 U.S. App. D.C. 367, 110 F. 2d 267, is strik¬ 
ing. There the complaint alleged that the defendants had wilfully, wan¬ 
tonly and maliciously stopped the payment of a check which had been 
issued to the plaint iff in reliance upon which the plaintiff had released 
its lien on defendants’ property. The action, therefore, sounded in tort. 



I 

Notwithstanding, the Court held motive to be immaterial and treated 
the claim as one for a breach of contract. The allowance of punitive 
damages was specifically denied. 

i 

It is submitted that the ruling of the Court in Minick is controlling 

- 

here: 

"The complaint charges that the defendants 
T wilfully, wantonly, and maliciously 1 stopped pay¬ 
ment of the check. This is the equivalent of saying 
— wilfully, wantonly, and maliciously breiched its 
contract to pay the charges. But it is well settled 
that no punitive damages will be allowed for breach 
of contract, regardless of defendants T motive . Plain¬ 
tiff is confined to interest as the only recovery for 
the breach in excess of actual loss. (Citing authori¬ 
ties) Even in a tort case, except perhaps jwhere the 
complaint sets out circumstances of extreme aggra ¬ 
vation, punitive damages are not allowable . (Citing 
authority) Here the actual damages recoverable 
being for a sum within the exclusive jurisdiction of 
the Municipal Court, the District Court of the United 
States had no jurisdiction, and a mere ad damnum 
clause will not confer it. (Citing authority) The 
cause was properly dismissed." (Emphasis sup¬ 
plied) 


B. There is no evidence in the record to support an award of 
punitive damage _ 

j 

The record is entirely lacking in evidence disclosing or tending 
to disclose any malice on the part of Wilson. And it| is noteworthy 

that in his brief filed in this cause Frank refers to no part of the rec- 

| 

ord on the basis of which it might be said that the purchases in ques¬ 
tion were motivated by malice. To the contrary, a reading of the 
record leaves the unassailable conclusion that Wilson's conduct was 
motivated by good business reasons. As the local Chrysler distribu¬ 
tor, Wilson was justifiably concerned over the harm that would be 
caused its marketing program by misrepresentations such as Frank 
had made. While Wilson was responsible to the factory for local 
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service, which in turn was an integral part of its distribution program 
(J.A. 151, 152), Chrysler units sold by Frank were not covered by 
Wilson’s service warranty (J.A. 133, 138, 148). Hence, after learn¬ 
ing of Frank’s fraud, Wilson elected to rescind the contracts of pur¬ 
chase with Frank and returned the units to him (J.A. 140, 148). 

C. The findings of the trial Court would not support an 
award of punitive damages _ 

The trial Judge did not find that Wilson had acted maliciously. He 
found only that Wilson ’’did tortiously interfere” with Frank’s business 
and that Wilson’s conduct in stopping payment of its checks issued to 
Frank was’’clearly wrong” (J.A. 17). Therefore, the Court’s conclu¬ 
sion of law that it was without authority to grant Frank punitive damages 
was clearly correct (J.A. 18). A finding that a defendant has commit¬ 
ted a tort and that his conduct was ’’clearly wrong” is hardly tantamount 
to a finding that the defendant was actuated by malice and that there 
were circumstances of extreme aggravation such as must be found if 
punitive damages are to be awarded. Minick v. Associates Inv, Co. , 
supra . 

To return this cause to the Court below for an assessment of puni¬ 
tive damages would be to direct the trial Judge to make findings differ¬ 
ent in material respects from those which he made and this is not, nor 
could it be, the basis of Frank’s appeal to this Court. 


i 
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n. THE COURT DID NOT ABUSE ITS DISCRETION 
IN REFUSING TO PERMIT FRANK TO AMEND 
HIS PLEADINGS 

l 

| 

The pre-trial on this cause was held on December 6, 1955. Trial 
commenced on March 22, 1956. Frank's motion that he says was granted 
for leave to include a claim for punitive damages thus lay dormant for 
four months and sixteen days. During that period, Frank did nothing 
to avail himself of the privilege to amend which he jnow so urgently 
but so dilatorily pleads he should be allowed to do. ! Had Frank in good 
faith believed that he was entitled to punitive damages, why then did 
he not make his amendment some time during the course of the period 
from June 11, 1954, when this action was filed, to Jdarch 22, 1956 
when the case was before the Court for trial? In particular, why did 
he not, during the long period intervening between pre-trial and trial, 

i 

exercise the right which he represents the pre-triai Court afforded 
him? 

i 

I 

Rule 15 of the Federal Rules of Civil Procedure has invested in 

i 

the trial Judge the sound discretion of determining Whether or not a 
party should be allowed to amend his pleading. In the absence of abuse 

i 

of such discretion the trial Judge's action is not reviewable upon appeal. 
Aetna Casualty and Surety Co . v. Abbott, 130 F. 2d |40 (4th Cir. 1942); 
Young v. Garrett, 159 F. 2d 634 (8th Cir. 1947). 

In making this determination, timeliness and diligence on the part 
of the moving party are important factors barring which the Court may 
and should deny a party's application to amend his pleadings. Carroll 
v. Pittsburgh Steel Co. , 103 F. Supp. 788 (W.D. P^. 1952); Frank 
Adam Electric Co . v. Westinghouse Electric Mfg. Co. , 146 F. 2d 165 
(8th Cir. 1945); Hancock Oil Co . v. Universal Oil Products Co. , 120 
F. 2d 959 (9th Cir. 1941). Of utmost significance in this connection 
is the fact that Frank advanced no reason or excuse Whatsoever for his 
tardiness. 
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Accordingly, in the case at bar the Court below had every reason 
to believe that Frank had failed to diligently prosecute his amendment, 
that in fact, Frank had waived his claim for punitive damages and that 
he was barred from making it on the ground of laches. Darcy v. North 
Atlantic & Gulf S.S. Co., Inc ., 78 F. Supp. 662 (E.D. Pa. 1948); 
Wheeler v. West India S.S. Co. , 205 F. 2d 354 (C.A. 2d 1953), cert, 
denied , 346 U.S. 889. 

Litigation must end some time. The enhancement of justice re¬ 
quires that the Court at some point foreclose a party from the continua¬ 
tion of his litigation. At some stage of every litigation a plaintiff must 
be required to stand upon the allegations of his pleadings. Bernstein v. 
M. V. Nederlandsche, etc. , 79 F. Supp. 38(S.D. N.Y. 1948). Fried ¬ 
man v. Transamerica Corporation , 5 F.R.D. 115 (D.C. Del.1946). 

Plainly, this litigation should be terminated now. 

CONCLUSION 

The Court below properly refused to permit Frank to amend his 
pleadings and to grant him punitive damages. This Court should affirm 
the judgment with costs to appellant. 

Respectfully submitted, 

RICHARD A. MEHLER 
! GEORGE J. GOLDSBOROUGH, JR. 

Suite 401, NADA Building 

2000 K Street, N. W. 

Washington 6, D. C. 

Counsel for Appellee 
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APPELLANT’S STATEMENT 
OF QUESTIONS PRESENTED j 

• 

1. Whether in an action alleging the prima facie tort of 
unlawful interference with business the court, sitting without 
a jury, erred in ruling at the conclusion of the plaintiffs 
case that the evidence was insufficient to support a judgment 
against the defendant and in dismissing the plaintiffs com¬ 
plaint. 

i 

2. Whether the Court erred in excluding evidence 
offered by plaintiff to show (1) the nature and effect of the 
complaints that plaintiff received concerning the defendant's 
advertising; (2) that the defendant had sold the merchandise 

in question at a loss; and (3) that an order placecf with Wilson 

* 

for a substantial volume of merchandise in question had been 
cancelled because of Frank's advertising. 

3. Whether in the state of the evidence at the close of 
plaintiffs case the burden of producing countervailing evi¬ 
dence in respect of the question of justification for the de¬ 
fendant's acts shifted to the defendant. 
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Appellee j 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal docketed April 27, 1956 from:that part of an 
Order entered March 28, 1956 by the United States District Court for 
the District of Columbia dismissing the complaint of the Wilson Supply 
Company. The jurisdiction of the District Court was invoked under Sec¬ 
tion 11-306 of the District of Columbia Code. This c<purt T s jurisdiction 
rests on 28 U.S.C. 1291. 
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STATEMENT OF THE CASE 

The appellant, Wilson Supply Company (hereinafter sometimes re¬ 
ferred to as Wilson), was organized on January 1, 1953 (J. A. 51). In 
October, 1953, Wilson was appointed the wholesale distributor for 
Chrysler A ir Temp heating and air conditioning products throughout 
the District of Columbia and its Metropolitan Area, including about 
thirty counties in Virginia and Maryland (J. A. 50). George C. Webster 
(hereinafter sometimes referred to as Webster) was Wilson 1 s General 
Manager (J.A. 50). 

After its appointment as such Chrysler distributor, Wilson devoted 
substantial time and effort and spent substantial sums of money in its ef¬ 
fort to promote and sell Chrysler Air Temp room air conditioners and 
to make it a prestige item within its territory (J.A. 52, 53). Toward 
that end, Wilson had an extensive market study made in December, 1953, 
on the basis of which it determined the method of distribution that it 
would use and the dealers it would select to retail its products for the 
year 1954 (J.A. 51, 122, 123; P. Ex. 6). Wilson’s selling program was 
then in its incipiency and at a critical stage. 

George Frank, the appellee, (hereinafter sometimes referred to as 
Frank), trades in the District of Columbia as Frank’s of D.C. where 
he is engaged in business as a seller at retail of electrical appliances, 
including air conditioners (J.A. 25). In February and March, 1954, 
Frank conducted a direct-mail advertising campaign. He did this by 
mailing to the general public a brochure in which he advertised various 
brands of room air conditioners by brand name at cut prices (J.A. 30; 

P. Ex. 2). Chrysler was not one of these. Webster received a copy 
of the brochure in the mail, and several copies were handed to him 
(J.A. 53, 92). A number of Wilson's customers asked for copies and, 
generally, the brochure created wide interest in the appliance trade 
(J.A. 54, 99, 100), it being then the custom of the trade not to advertise 



3 


the current year’s models by brand name at a cut prtye (J. A. 54, 101) 
as Frank did. Thus, the brochure breached a well-ejstablished precedent 
in the business, and it "was widely circulated by everyone" (J.A. 54). 

Wilson furnished copies of this brochure to dealers who requested 
it (J.A. 54, 102) and believed it a selling aid as a basis for showing 

I 

that Chrysler air conditioners were not subject to su<fh violations of 
trade custom, that they were therefore a prestige itejn and would com¬ 
mand a better competitive position in the market price (J.A. 95, 102). 

About this same time, Webster visited Frank a{ the latter’s store 
which was newly opened to wish him well in the venture (J.A. 54). Frank 
took this occasion to complain to Webster that Wilsons salesmen had 
distributed the brochure to dealers and that this had caused Frank ex- 
treme embarrassment with the distributors whose prcpducts were named 
in the brochure (J.A. 54, 55). Webster was unaware: of this but on the 
premise that it was causing embarrassment to Frank, he offered to have 
the circulation of the brochure by his salesmen discontinued. Frank 
was not satisfied and threatened retribution. Frank stated to Webster 

that he would "get back" at Wilson, that he would buy and sell Chrysler 

| 

air conditioners without regard to profit, and that he would advertise at 
cut prices and cause harm to Wilson (J.A. 55). Webster pointed out that 
such reprisals could only be made at great expense to Frank and loss to 
them both (J.A. 55). Webster offered to recall the brochures and to give 

them to Frank in return for which Frank agreed not tp sell Chrysler air 

! 

conditioners (J.A. 56, 92; R. 227). The brochures in Wilson’s posses¬ 
sion were returned by Webster to Frank within a few days (J.A. 55, 

56). ! 

I 

! 

On May 18, 1954, Webster again visited Frank’s store. Webster 
confronted Frank with the fact that the latter was selling Chrysler air 
conditioners despite his agreement with Webster not to do so. Webster 

pointed out that those who purchased Chrysler air conditioners from Frank 

j 

would not have the benefit of the distributor’s warranty which would re¬ 
sult in customer dissatisfaction and a loss of business (J.A. 56-58, 60). 




However, Frank renewed his threats to sell and advertise Chrysler air 
conditioners without regard to profit or loss (J.A. 56). Webster’s ad¬ 
monishments that such a practice would be costly were met with Frank’s 
response that he was ’’out to get” Wilson (J.A. 56), that he would ’’ruin 
the market for Chrysler” (J.A. 71), and that he would ’’cut the price in 
the paper and ruin" Wilson’s business (J.A. 87, 90). 

Frank’s expressions of malice toward Wilson and his threats to 
intentionally harm Wilson’s business were not limited to his discussions 
with Webster. In the middle of May, 1954, in a conversation with one 
of Wilson’s salesmen, Frank stated with respect to his agreement not 
to sell Chrysler air conditioners that his word did not ’’mean a thing” 
and that he was going to advertise them and ’’really kill your (Wilson’s) 
program” (J.A. 101, 102). Also in the middle of May, 1954, Frank 
stated to a Chrysler representative that he disapproved of what Wilson’s 
salesmen had done with his advertising brochure and that he was going 
to buy and advertise Chrysler Air Temp air conditioners at a low price 
to ’’get back at George Webster and Wilson Supply Company. ” The 
Chrysler representative remonstrated that this would be harmful gen¬ 
erally, but Frank stated that he ’’didn’t care” and that his main object 
was to ’’get back at George Webster and Wilson Supply Company” (J.A. 
46). 

The distributor’s warranty service protection for which Wilson 
was responsible was of paramount importance in maintaining acceptance 
of Chrysler air conditioners in the market as a quality product (J.A. 
56-58, 60). Accordingly, by letter dated May 21, 1954, Wilson called 
to Frank’s attention that Frank was misleading the public in that he was 
holding himself out as a Chrysler dealer when he was not one and in that 
the Chrysler Air Temp room air conditioners being sold by him were 
not covered by Wilson’s warranty service protection (J.A. 59; P. Exs. 

7-A, 7-B, 7-C). 
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i 

i 

I 

i 

During the year 1954, Frank sold a total of 419 room air condition¬ 
ers (J. A. 27) of which only 34, according to his testimony, or less than 
34, according to his invoices, were Chrysler (J. A. 27). As he admitted 
in his answer, "The sale of Chrysler Air Temp room air conditioners is 
but a small part of defendant’s (Frank’s business" (J. A. 5). At no time 
was Frank a dealer of Wilson nor did he solicit Wilson! to supply him with 
Chrysler Air Temp room air conditioners for resale («jr. A. 52, 98). The 
Chrysler units that he sold were purchased by Frank from a local retail 
dealer for cash (J. A. 26) whereas he ordinarily purchased air conditioners 
and other merchandise for resale on credit (J.A. 25). j Notwithstanding, 
in the first part of June, 1954, Frank commenced advertising Chrysler 
Air Temp room air conditioners in the Washington newspapers featuring 
the Chrysler units in prominent display at cut prices (JT. A. 62; P. Exs. 

1-A - 1-k). 

On June 4, 1954, Sears Roebuck, one of Wilson’^ most important 
dealers, cancelled its order with Wilson (J.A. 63) for 551 units (J.A. 

91) because of Frank’s advertising (J.A. 63, 87, 90). Wilson received 
complaints from others of its dealers concerning Frank’s advertising 
and, coincidentally with these complaints, Wilson's business suffered a 
sharp decline falling from 16. 7% of the total room air conditioning mar¬ 
ket in May to less than 10% in June, to less than 8% in {July, and to 5. 5% 
in August (J.A. 67-70, P. Ex. 8-A, 8-B). Wilson suffered a loss of 
profits for the 1954 season to the extent of more than $£8,000.00 (J.A. 

90, 123). | 

This action was filed June 11, 1954 (J.A. 1). Trial was had before 
District Judge F. Dickinson Letts, without a jury, on Anarch 22, 23, and 
26, 1956. During the course of the trial, the Court overruled plaintiff’s 
attempts to introduce through Frank’s records evidence to show that Frank 
had sold Chrysler Air Temp room air conditioners at ai loss (J. A. 27-29). 
The Court likewise refused to permit Wilson to show through representa¬ 
tives of the newspapers the cost of Frank's advertising as it related to 
Chrysler Air Temp room air conditioners (J.A. 34-36,138, 39). Further 

i 
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attempts by Wilson to introduce Frank 1 s records which had been sub¬ 
poenaed for the purpose of showing that Frank had sold Chrysler units 
at a loss were precluded (J.A. 121, 122). The corroborative testimony 
of a representative of Sears Roebuck that its order placed with Wilson 
for Chrysler Air Temp room air conditioners was cancelled as a result 
of Frank’s advertising, was struck by the Court (J.A. 116-121). Nor 
was Wilson permitted by the Court to state the effect of Frank’s adver¬ 
tising on Wilson’s dealer program (J.A. 68, 70). 

At the close of Wilson’s case, the Court dismissed the complaint 
without opinion (J.A. 129) and on March 28, 1954, entered its findings 
of fact, conclusions of law, and order dismissing the complaint (J.A. 
15-18). This appeal followed (J.A. 19). 

STATEMENT OF POINTS 

1. The District Court clearly erred in its findings of fact and 
conclusions of law and in ruling at the close of Wilson’s evidence that 
Wilson had failed to make out a case which would support a judgment 
against Frank. 

2. The District Court erred: 

(a) in excluding Wilson’s evidence explaining the nature and 
the effect of the complaints Wilson received from its 
dealers concerning Frank’s advertising; 

(b) in precluding the use by Wilson of Frank’s business records 
which had been subpoenaed for the purpose of showing 
Frank’s selling costs; 

(c) in refusing to admit testimony pertaining to the cost of 
Frank’s advertising of Chrysler air conditioners; 

(^ in striking the testimony of a witness-dealer called by 
Wilson to show the reasons for the cancellation of its 
order with Wilson. 
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SUMMARY OF ARGUMENT 

j 

i 

i 

Wilson 1 s suit asserted the prima facie tort theory of liability as 
its basis for claiming that Frank had wrongfully interfered with its 
business. Wilson 1 s evidence showed that out of malevolence and spite 
Frank threatened to and did with the intention of injuring Wilson sell 
Chrysler A ir Temp room air conditioners and advertised them in the 
Washington newspapers at cut prices employing means which were with¬ 
out legal justification. At the close of Wilson's case it had proved Frank's 
animus, his threats to injure Wilson, and the fulfillment of those threats 
by selling and advertising Chrysler air conditioners in a manner and 
under circumstances unmistakably evincing Frank's illegal motives, 
all of which, according to the authorities, established^ the elements neces- 

I 

sary to a prima facie case. 

Wilson also claims certain errors by the trial c^ourt in the exclusion 
of evidence which Wilson contends was material to the allegations of its 
complaint and to its chain of evidence. 

ARGUMENT 

I. THE EVIDENCE AT THE CONCLUSION OF WILSON'S CASE 
CLEARLY ESTABLISHED THAT FRANK HAD tlNLAWFULLY 
INTERFERED WITH THE APPELLANT'S BUSINESS. 

■ 

A. The Theory of The Prima Facie Tort As It Pertains to a 
Claim for Wrongful Interference with Business Is Novel 
in the District of Columbia But Generally Recognized 
Elsewhere. 

— — —~ ■ — - - i - — — 

While the Trial Court at no time questioned the theory of Wilson's 
claim, the action appears to be novel in this jurisdiction. It asserts the 
prima facie tort theory of liability which as described in the writings of 
Holmes and Wigmore may be reduced to three essential elements: (1) has 

I 

the plaintiff suffered legal harm?; (2) was the defendant responsible for 
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the harm?; and (3) was there justification or excuse for the harm? 
Holmes, Privilege, Malice and Intent (1894) 8 Harv. L. Rev. 1; Wig- 
more, The Tripartite Division of Torts (1894) 8 Harv. L. Rev. 200. 

Counsel for appellant have found no case in the District of Colum¬ 
bia which may be cited as authority for the doctrine relied upon by Wil¬ 
son. The closest reference to the enforceability in this District of a 
claim for wrongful interference with business is contained in Munson 
Line v. Green, 6 F.R.D. 14 (S.D. N.Y. 1946), where at page 18 the 
Court stated that it had found neither authority which would uphold nor 
authority which would bar such a claim in the District of Columbia. At 
the same time, in considering a motion to dismiss the complaint, the 
Court though classifying the action as unique stated that it was "grounded 
in the law" and "in various forms seems to be generally recognized in 
the law." This statement is amply supported as hereinafter appears. 

B. A Review of Legal Precedent Inescapably Demonstrates 
That The Elements of the Prima Facie Tort of Wrongful 
Interference with Business Were Proved by Wilson's 
Evidence. 

The prima facie tort had its origin in the early common law of 
England. The theory represented a departure from precedent in that 
it defined conduct as actionable where there was absent the use by the 
defendant of independently tortious means such as had been previously 
made the basis of tort liability. Thus, the nominate tort lost its ex¬ 
clusive character as a cause of action. See Keeble v. Hickeringill , 

11 East 574 note, 103 Eng. Rep. 1127, note (Q.B. 1706); Lumley v. 

Gye, 2 Ell. & Bl. 216, 118 Eng. Rep. 749 (Q.B. 1853); Mogul Steam ¬ 
ship Co. v. McGregor, Gow & Co. , 23 Q.B.D. 598 (1889), Affd [1892] 
A.C. 25; Temperton v. Russell , 1Q.B. 715(1893). 

In this country the classic judicial statement of the general princi¬ 
ple of tort liability was made by Mr. Justice Holmes in A ike ns v. State 
of Wisconsin, 195 U.S. 194(1904): 
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"It has been considered that, prima facie, the inten¬ 
tional infliction of temporal damages is a cause of 
action, which, as a matter of substantive law, what¬ 
ever may be the form of pleading, require? a justi¬ 
fication if the defendant is to escape." 

I 

| 

Mr. Justice Holmes did not stop with Aikens v.j State of Wisconsin, 

i 

supra. In what may be called an application of his declaration in Aikens, 

he stated in American Bank and Trust Co . v. Federal Reserve Bank of 

Atlanta, 256 U.S. 350 (1921) at page 357: | 

"We lay on one side, as not necessary to o|ir deci¬ 
sion, the question of the defendants* power?, and, 
assuming that they act within them, consider only 
whether the use that they intend to make of them , will 
infringe plaintiffs* rights." (Emphasis supplied) 

The American Bank and Trust Company case was one where the 
plaintiffs alleged that the defendants in order to drivej the plaintiffs out 
of business or to force them to become members of the defendant in¬ 
tended to accumulate checks upon the plaintiff banks Until they should 

i 

reach a large amount. According to the complaint, it was then the de¬ 
fendants* purpose to present the checks for payment over the counter or 
by other devices to require payment in cash so as to ^ompel the plain¬ 
tiffs to maintain more cash in their vaults than they were able. However, 
the right of a holder of a check to present it for payment was deemed by 
the Court not to be absolute. At page 358 the opinion ireads: 

"The interests of business also are recognized as 
rights, protected against injury to a greater or less 
extent, and in case of conflict between the ctlaims of 
business, on the one side and of third persons, on 
the other, lines have to be drawn that limitiboth. A 
man has a right to give advice, but advice given for the 
sole purpose of injuring another's business, and effec¬ 
tive on a large scale, might create a cause of action. 
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"If without a word of falsehood, but acting from what 
we have called disinterested malevolence, a man by 
persuasion should organize and carry into effect a run 
upon a bank, and ruin it, we cannot doubt that an ac¬ 
tion would lie. A similar result, even if less com¬ 
plete in its effect, is to be expected from the course 
that the defendants are alleged to intend; and to de¬ 
termine whether they are authorized to follow that 
course it is not enough to refer to the general right 
of a holder of checks to present them, but it is nec¬ 
essary to consider whether the collection of checks, 
and presenting them in a body, for the purpose of 
breaking down the petitioners 1 business as now con¬ 
ducted, is justified by the ulterior purpose in view." 

In what has been cited as a leading case emanating from the courts 
of New York, the foremost commercial jurisdiction, Justice Holmes T 
pronouncement in Aikens, supra, was quoted with approval. Advance 
Music Corporation v. American Tobacco Co. , 296 N.Y. 79, 70 N. E. 2d 
401 (1946). That was a suit brought by the plaintiff, a publisher of songs, 
for damages resulting from the representations of defendant, a tobacco 
company, made on a national radio program concerning the relative popu¬ 
larity of songs. The allegations of the complaint fell far short of stating 
an actionable wrong in terms of a nominate tort. The plaintiff there com¬ 
plained only that the defendant had capriciously classified songs in the 
relative order of their popularity thereby inducing customers of the 
plaintiff to purchase the music stated by the defendant to be the most 
popular, that the ratings were made wantonly and without good faith 
and for the purpose of injuring the plaintiff. Such allegations the Court 
held were tantamount to a statement that the defendant was wantonly 
causing damage to the plaintiff by a system of conduct which warranted 
an inference that the defendant intended harm of that type and, so 
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read, that the allegations stated a case for relief either in law or in 
equity. 1 

Another leading and often cited case, Dunshee v. Standard Oil Co. , 
152 Iowa 618, 132 N.W. 371 (1911), treated the question of the extent to 
which motive constitutes an element of civil wrong. Involved was a trade 
controversy between plaintiff, a retailer, and defendant, a wholesaler, 
of oil. When the plaintiff began to make purchases from other whole¬ 
sale dealers, the defendant, which up to that time had abstained from 
the retail trade, began active solicitation at the retail level. After 
plaintiff Abandoned the contest, M the defendant withdrew from trade at 
retail. In upholding the plaintiff’s verdict, the Court applied the test of 
"reasonable conduct under all the circumstances of tlje case." The Court 
rejected the idea that competition is war in which everything is fair and 
sanctioned the doctrine that an act which is legally right when done with¬ 
out malice may become legally wrong when done maliciously, wantonly, 
or without reasonable cause. In its consideration of the case, the Court 
said: 

"True the Standard Company, as a wholesale dealer, 
would violate no law in offering its product [for sale 
at retail at half price in the territory supplied by 
the Crystal Company, but such fact, if proven, would 
have a distinct bearing upon the reasonableness of its 
methods employed in diverting trade from said com¬ 
pany, as well as upon the charge that in interfering 
between the Crystal Company and its customers the 
Standard Company was actuated by malice or spirit 
of wanton assault upon the business of another, who 
had given it offense." 


The following comments have been made on the Advance case: 

"The Court has made forward strides in providing a remedy for a just complaint which could be 
fitted into no particular tort heading. Instead of barring recovery and consigning this action to the ranks 
of damnum absque injuria , the Court applied a broad legal principle to a new set of facts, giving legal 
redress where it was badly needed, and considering justice rather than the narrow interpretation of legal 
principles which have not grown with our economy.** (1947) 21 St. John’s L.i Rev. 236 at 240. 

"This decision precludes the infliction of intentional wrongdoing with impunity which formerly 
was possible for the want of a tort category. Genuine wrongs are no longer Heft without a remedy. The 
assertion, by the defendant, on a motion to dismiss, that the plaintiff is unable to classify his action 
is no longer an adequate defense." (1947) 13 Brooklyn L. Rev. 219, 221. 
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Accordingly, we have precedent for the proposition that price cutting, 
while lawful, may give rise to an inference of malice such as to defeat 
the test of reasonable conduct. 

An excellent discussion of the role played by motive in trade prac¬ 
tice cases is contained in Boggs v. Duncan-Schell Furniture Company , 
163 Iowa 106, 143 N.W. 482 (1913), where plaintiff sought to recover 
damages on the charge that defendant had pretended competition with 
the purpose of injuring the plaintiff by advertising and selling at cut 
prices. Again we have judicial authority for the proposition that there is 
a difference between lawful competition and simulated competition car¬ 
ried on not for profit and gain but toward the end of maliciously injuring 
others engaged in business. 

The rationale of Wilson's case is nicely summed up at 56 Yale 
L. J. 889 (1947): 

"Application of the rule requiring compensation for 
harm intentionally done seems especially desirable 
in the field of business relations. Courses and cus¬ 
toms of dealing, reputation and credit standing are 
genuine business assets, often more valuable to an 
entrepreneur than physical plant; the protection of 
such intangibles would appear essential to a system 
which aims at distributing wealth on the basis of re¬ 
warding the enterprising. The variety of forms which 
such assets may take and the infinite possibilities for 
unjustified interference with them require that the 
doctrinal basis for their protection remain flexible." 


C. A Review of the Evidence Itself in Relation to the Authorities 
Is Conclusive that Wilson Established Its Case. _ 

On four separate occasions to three separate persons, Frank ex¬ 
pressly stated he would do that which the law forbids. Thus, in these 
statements, Frank declared his animus toward Wilson, his intention to 
"ruin" Wilson's business by advertising Chrysler air conditioners at 
cut prices without regard to profit or loss, and his purpose that of doing 
harm to Wilson. Frank's threats he says were motivated by the fact 
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that Wilson used his advertising brochure to its own advantage. But this 
same brochure was one that Frank himself circulated to the general pub¬ 
lic in a direct-mail campaign and which came to the attention of Wilson 
through normal channels that Frank must have anticipated. 

Even assuming, without admitting, that Frank had reason to be 

indignant, there was lacking justification and, as faij as the evidence 

discloses, he accomplished no legitimate trade purpbse in carrying 

on against Wilson a campaign rooted in spite and anger. Such is not the 

justification spoken of in the cases. In this connection. Dean Ames said: 

"... wilfully to damage another by a positive act and 
from a spirit of malevolence is a tort, even though 
the same act, if induced by a rightful motive, would 
be lawful." Ames, How Far An Act May ^e A Tort 


Because of the Wrongful Motive of the ActOr, (1905 


18 Harv. L. Rev. 411 at 422. 

Frank’s threats were not idly made. It is undisputed that in June 

l 

and July, 1954, Frank advertised Chrysler Air Temi) room air condi¬ 
tioners at cut prices. In so doing, he demoralized Wilson 1 s distribu- 

i 

tion program and caused the cancellation of orders and the loss of profits 
to Wilson of more than $38,000.00. While Frank’s advertising may have 
been lawful, standing alone, it seems undeniable upon an analysis of the 
evidence as a whole that it was prompted by Frank’s pole intention to 
injure Wilson. Similarly, it was hardly profitable, j 

The record is barren of a sound business purpose to justify Frank’s 
advertising of Chrysler. When he prepared his brochure, the Chrysler 
brand was not included nor was he then selling it. Frank at that time 
had determined the air conditioning lines that he would handle during 
the selling season that had begun. The brochure was Frank’s method of 
introducing to the public the brands of air conditioners that he was offer¬ 
ing for sale. Only after Frank’s malevolence toward [Wilson developed 
over the brochure matter did he add Chrysler to the other brands of air 
conditioners he was selling. And promptly following the making of his 
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threats to harm Wilson by advertising Chrysler at cut prices, his ads 
appeared in the newspapers. 

"Reasonable conduct under all the circumstances of the case" 
would have dictated that, if Frank had a legitimate reason to add Chrys¬ 
ler to his line of air conditioners, he would have solicited Wilson, the 
wholesale distributor in his territory, to supply him with Chrysler units 
for resale. He saw fit, however, to purchase Chrysler units from a local 
retail dealer for cash when he ordinarily purchased for resale from dis¬ 
tributors on long-term credit. As he admitted in his answer to the com¬ 
plaint, the sale of Chrysler Air Temp room air conditioners was a small 
part of his business. In fact, out of a total sales of 419 air conditioners 
of all brands only 34 or less were Chrysler. Yet in headline displays, 
some employing pictures of the Chrysler units which dominated his ads, 
he advertised Chrysler at cut prices. The advertising space devoted 
to Chrysler in relation to the entire ad was patently disproportionate and 
in relation to the other brands of air conditioners advertised was so ob¬ 
viously out of perspective as to lead to the inevitable conclusion that 
Frank’s purpose was borne not out of desire for profit but out of malice 
alone. 

It is submitted that these factors are compelling, that they leave 
no room for doubt, and that the Trial Court clearly erred in finding that 
Wilson had failed to make out a prima facie case. 
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II. CERTAIN EVIDENCE OFFERED BY WILSON AND EXCLUDED 
BY THE COURT SHOULD HAVE BEEN ADMITTED. 

A. In Respect of Testimony Explaining the Nature and the 
Effect of the Complaints Wilson Received From Its 
Dealers Concerning Frank’s Advertising.! 

— — ■ — — ■— - — l — 

Frank’s objection to Webster’s testimony relative to the effect that 
Frank’s advertising had on Wilson’s dealer program was sustained (J. A. 
68). So was Frank’s objection to Webster’s testimony descriptive of the 
nature of those complaints (J.A. 69). As revealed by Wilson’s proffer 
(J.A. 70), the excluded testimony would have proved that Frank’s ad¬ 
vertising had demoralized Wilson’s dealers with a cdnsequent loss in 

j 

Wilson’s sales. 

I 

This testimony was not offered as truth of the facts recited by the 
declarant dealers, that is to say, that the testimony yras not offered as 
truth of the fact that Frank had advertised Chrysler air conditioners. 
Rather it was designed to show the state of mind of tiie dealers and their 
reasons for having lost their interest in the Chrysler j air conditioner 
marketed by Wilson as a prestige item. It was needlbss for Wilson to 
add to the proof of Frank’s advertising since this had been admitted by 
Frank and proved by Plaintiff’s Exhibits 1-A through 1-K. 

The evidence was material to show the injuriesj complained of by 
Wilson. It was independently relevant and the authorities uphold its 
admissibility. Lawlor v. Loewe , 325 U.S. 522 (1915); Greater New 
York Live Poultry Chamber of Commerce v. United States, 47 F. 2d 
156 (2d Cir. 1931); 6Wigmore, Evidence, Sec. 1729 j(3d ed. 1940). 
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B. In Respect of Frank*s Records Which Had Been Sub¬ 
poenaed by Wilson and Other Evidence Offered To 
Show Frank*s Selling Costs. _ 

Wilson subpoenaed Frank’s business records for the years 1954 
and 1955. Upon calling for their production at the trial, the court sus¬ 
tained Frank’s objection to their use. Other attempts by Wilson to gain 
production of Frank’s records which were subpoenaed were precluded 
by the court (J.A. 27-29; 121, 122). The court accepted the word of 
Frank’s counsel that Wilson was on a ’’fishing expedition”, but as Wil¬ 
son fruitlessly urged the trial court, Frank’s records were the only 
source of proving Frank’s costs in selling Chrysler air conditioners. 
That information was material to the allegations of the complaint (J.A. 
2) and a material part in the chain of Wilson’s evidence to show that 
Frank had sold Chrysler air conditioners at a loss. 

It should be noted that the trial court at no time undertook to in¬ 
spect Frank’s records to determine their relevancy nor was Wilson’s 
counsel afforded the right to inspect these records. 

With this same end in view, Wilson called two witnesses to testify 
as to the expenses incurred by Frank in advertising Chrysler air condi¬ 
tioners (J.A. 33-36, 38, 39) Wilson logically proposed to prove these 
expenses by evidence of what the cost was of those portions of Frank’s 
ads attributable to the advertising of Chrysler. It is difficult to discern 
from the record the ground upon which the court excluded this evidence. 
But it was a material factor in proving the cost to Frank of selling 
Chrysler and ultimately in proving that Frank had sold Chrysler at a 
loss. 
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C. In Respect of the Testimony of a Dealer's Representative 
Giving The Reasons for the Cancellation of jits Order with 
Wilson. 


| 

Wilson called as a witness a representative of Sears Roebuck to 
corroborate the fact that Sears Roebuck had cancelled its order with 
Wilson because of Frank's advertising. After cross-examination, the 
court granted Frank's motion to strike the testimony pf this witness on 
the ground that he had no personal knowledge of the facts stated by him 
(J.A. 118). Upon re-direct examination, any doubts that might have 
been entertained concerning capacity and knowledge of the witness were 
dispelled (J.A. 118-121). He testified that he attended sales meetings 
at which sales policies were discussed and in which ^e had a voice in 
the decisions that were made with respect to the merchandise that his 
company would sell. Upon being asked whether he had participated in 
any decision to buy or sell Chrysler air conditioners^ Frank's objection 
to the question was sustained. Wilson then proffered proof that this wit¬ 
ness had participated in a policy-making decision whereby Sears Roebuck 
cancelled its dealership with Wilson and that this decision was made be- 
cause of Frank's advertising which had appeared in the early part of 
June 1954 (J.A. 121). 


m. WILSON MADE OUT A PRIMA FACIE CASE EVEN WITH¬ 
OUT THE EVIDENCE EXCLUDED BY THE COURT. 


Wilson contends that even lacking the evidence excluded by the 

court, a prima facie case was secured at its close. Wilson adduced both 

' 

direct and circumstantial evidence showing Frank's njialice toward Wil- 
son, his intention to harm Wilson's business and the parrying out of that 
intention without legal justification. According to the authorities, that 
is enough. 

This is not to say, however, that the court's rulings on the evi¬ 
dence in question were not erroneous or that they constituted 
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harmless error. Had the excluded evidence been admitted, it would have 
strongly corroborated Wilson’s case. Further, Wilson seeks this court’s 
ruling as a guide to the trial court should the action be remanded as prayed 
for. 

The court’s findings of fact (J. A. 16) in regard to Wilson’s com¬ 
plaint did no more than to state negatively what the complaint alleged 
in a positive fashion (J.A. 1, 2, 16). To discuss the findings now in 
specifics would be redundant in light of what has been said hereinbefore. 
Perhaps though a comment on the damages is merited. It was uncon¬ 
tradicted that Wilson lost its order placed by Sears Roebuck for 551 units 
(J.A. 91) because of Frank’s advertising (J.A. 63, 87, 90) which at an 
average profit persale of $49.63 (J.A. 123) consisted of a loss of 
$27,346.13. Other than the Sears Roebuck order Wilson lost the sale 
of 222 units. Hence, Wilson suffered a total loss of profits of $38,363.99 
(J.A. 123). This loss was a direct result of Frank’s wrongdoing and 
cast upon him the burden of disproving the damages claimed by Wilson. 
Bigelow v. RKO Radio Pictures, Inc ., 327 U.S. 251 (1946); Story Parch¬ 
ment Company v. Paterson Parchment Paper Company , 282 U.S. 555 
(1931). 

IV. THE BURDEN OF GOING FORWARD WITH THE 
EVIDENCE SHIFTED TO FRANK AT THE CLOSE 
OF WILSON’S CASE. 

Wilson’s evidence was more than sufficient to raise the inference 
that the means employed by Frank in selling and advertising Chrysler 
air conditioners were unreasonable under all the circumstances and 
wanting in justification. Such being the state of the evidence at the close 
of Wilson’s case, the burden of going forward with countervailing evi¬ 
dence shifted to Frank as the one who clearly had special knowledge of 
the facts upon which the question turned. Tendler v. Jaffe, 92 U.S. 

App. D.C. 2, 203 F. 2d 14, cert, denied, 346 U.S. 817. 


a 
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Frank failed in this burden and the inference of a lack of just if i 
cation on his part must stand. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted that "a mis¬ 
take has been committed 7 * and that the Court below was clearly erroneous 
in dismissing appellants complaint at the conclusion of its case. United 
States v. United States Gypsum Co. , 333 U.S. 364, 395(1948). 

i 

Therefore, the appellant respectfully prays that the judgment en¬ 
tered by the District Court dismissing appellants complaint be reversed 
and the cause remanded to the District Court for a new trial. 
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IN THE 


United States Court ot Appeals 

Fob the District op Columbia. Circuit 


No. 13,463 


WILSON SUPPLY COMPANY, A Corporation, Appellant, 

v. 

GEORGE FRANK, t/a FRANK’S OF D.C., Appellee . 


Appeal from the Judgment of the United Stales District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


APPELLEE'S STATEMENT OF THE CASE 

This was a suit by Wilson Supply Company, a distributor 
of Chrysler Airtemp air conditioners, against George 
Frank, a retailer of electric appliances and household goods, 
^ for alleged interference with Wilson’s business. The grava¬ 
men of the complaint was that Frank had advertised and 
sold Airtemps primarily for the purpose of causing loss 
i of business to Wilson mid with either the intent of termi- 
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nating such sales when the purpose of causing loss of 
business to Wilson had been accomplished or without re¬ 
gard to profit and loss, and in either case with the malicious, 
wilful and wanton intent of interfering with Wilson’s 
business (J.A. 2). The complaint further alleged that 
Frank’s action had caused loss of business to Wilson and 
would cause further loss of business to Wilson and it 
sought compensatory damages, punitive damages and an 
injunction (J.A. 3). 

The defendant admitted advertising and selling Chrysler 
Airtemps but contended that such action was simply a 
part of his regular business of selling a large number of 
electric appliances of all types, including air conditioners, 
and that the selling of Airtemps was done in the ordinary 
course of business and at a profit consistent with his profit 
on sales of all brands of air conditioners. Frank further 
stated that his advertising of Chryslers was solely for 
the purpose of promoting the sale of electric appliances 
at a profit, and that if Wilson lost business, it was solely 
as the result of normal competition between Wilson’s 
customers and Frank (J.A. 5-6). 

At the trial, Wilson attempted to use Frank’s business 
records as its principal means of proving that sales of 
Airtemps had been made at a loss (J.A. 27-29). Those 
attempts were denied by the trial judge. Wilson made no 
effort to examine Frank on the purchase price and sales 
price of the Airtemps although it had ample opportunity 
to do so (J.A. 128-129). 

Wilson then adduced testimony that Frank had made 
statements that he was going to sell Airtemps at a low 
price to get back at George Webster (Wilson’s general 
manager and active officer) (J.A. 46) through witnesses 
who were all closely connected with the plaintiff. No 
independent witness was brought forth to testify that Mr. 
Frank had ever expressed such animus. 
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Wilson next sought to show its expenses to establish it¬ 
self as a Chrysler Airtemp distributor (JJL 52-53), includ¬ 
ing a market survey it had had made on the basis of which 
it determined how many Chrysler Airtemps it would sell 
in 1954 (J.A. 51), and that as a result of Frank’s adver¬ 
tising and selling Chrysler Airtemps it had failed to reach 
its objective (J.A. 69-70). No evidence was adduced to 
show that Frank’s acts were the proximate cause of "Wil¬ 
son’s failure to sell as many units as it had hoped, except 
for an effort to show through hearsay testimony that an 
order had been cancelled. Thus, the sole basis for plain¬ 
tiff’s claim of loss was the difference between the market 
survey prediction of how many units Wilson would sell and 
the number it actually sold, with no evidence that such 
difference was in any way attributable to Frank. 

On behalf of the defendant, evidence was adduced 
through cross-examination (1) that all of the advertise¬ 
ments placed by Frank advertised other articles in addition 
to Airtemps and that in some ads, other articles were 
featured more than Airtemps (J.A. 36-37; 39; 42-44); (2) 
that Webster was an owner in other associated business 
enterprises (J.A. 72) which were retailing Airtemps at 
cut prices at the same time that Frank was (J.A. 76; 93); 
(3) that John G. Webster Company was selling Airtemps 
at discount prices but was making a profit (J.A. 97); (4) 
that other retailers were also selling Airtemps at discounts 
at the same time that Frank was, but Wilson had taken 
no action against any of them (J.A. 80-82); (5) that the 
sale of air conditioners generally in the Washington area 
declined in 1954 from its level in 1953 (J.A. 84); (6) that 
Webster himself felt that he had no moral right to prevent 
Frank from selling any product he wants to sell (J.A. 85); 
(7) that Wilson sold 1112 Airtemps in 1954 (J.A. 92) and 
sold 4496 in 1955 (J.A. 93), an increase of over four times, 
while air conditioner sales in the Washington area as a 
whole increased only slightly more than twice (J.A. 127). 
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At the close of plaintiff’s case a motion to dismiss the 
complaint was made and argued, whereupon the court sus¬ 
tained the motion and dismissed the complaint. 

RULES INVOLVED 

Rules 41(b) and 52(a) of the Federal Rules of Civil 
Procedure which provide: 

“Rule 41. Dismissal of Actions. 

(b) Involuntary Dismissal: Effect Thereof. . . . After 
the plaintiff has completed the presentation of his evidence, 
the defendant, without waiving his right to offer evidence 
in the event the motion is not granted, may move for a dis¬ 
missal on the ground that upon the facts and the law the 
plaintiff has shown no right to relief. In an action tried 
by the court without a jury the court as trier of the facts 
may then determine them and render judgment against the 
plaintiff or may decline to render any judgment until the 
close of all the evidence. If the court renders judgment 
on the merits against the plaintiff, the court shall make 
findings as provided in Rule 52(a). Unless the court in 
its order for dismissal otherwise specifies, a dismissal 
under this subdivision and any dismissal not provided for 
in this rule, other than a dismissal for lack of jurisdiction 
or for improper venue, operates as an adjudication upon 
the merits.” 

“Rule 52. Findings By The Court. 

(a) Effect. In all actions tried upon the facts without 
a jury or with an advisory jury, the court shall find the 
facts specially and state separately its conclusions of law 
thereon and direct the entry of the appropriate judgment; 
. . . Findings of fact shall not be set aside unless dearly 
erroneous, and due regard shall be given to the opportunity 
of the trial court to judge of the credibility of the wit¬ 
nesses . . .” 
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SUMMARY OF ARGUMENT 

The Trial Court, sitting without a jury, was the trier 
of fact as well as of law in this case. In that situation, 
the Trial Court’s findings of fact should not be disturbed 
by the Appellate Court unless it can be shown that they 
are clearly or manifestly erroneous. The record in this 
case provided more than an adequate basis for the Trial 
Court to find that the plaintiff had failed to make out a 
case on any of the material allegations of its complaint. 
The Trial Court heard all of the witnesses and had an 
opportunity to appraise their credibility and accuracy, 
and also had the opportunity to consider the statements 
and writings offered in evidence. The main body of this 
brief discusses the findings of the trial court in detail 
and explains the bases upon which the Court was justified 
in reaching each finding. 

The exclusions of evidence which the appellant complains 
of in its brief were correct. The evidence offered by Wilson 
as to dealer complaints and the cancellation of an order 
was hearsay and was not admissible under any exception 
to the hearsay rule. Wilson’s attempt to delve into 
Frank’s general business records was properly rebuffed 
since those records had no relevance to the issue of whether 
Frank was selling Chrysler Airtemps at a loss. Similarly, 
the attempt to pro rate the cost of newspaper advertising 
as a means of showing that a disproportionate amount had 
been spent on Chrysler Airtemps was properly rejected 
because it was incompetent. 

The authorities upon which appellant bases its appeal 
do not support the propositions for which they are relied 
upon by appellant. 

The findings of fact by the Court, being adequately 
based on the record, should not be set aside by this Court, 
and it follows that the Trial Court’s action in dismissing 
the complaint at the close of plaintiff’s case was also 
correct 
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ARGUMENT 

The Trial Court Had a More Than Adequate Basis on the Evi¬ 
dence in the Record at the Conclusion of Plaintiffs Case 
for Its Finding of Fact, and This Court Should Not Set 
Them Aside Since It May Do So Only Where Such Find¬ 
ings of Fact Are Either Clearly or Manifestly Erroneous 

It is axiomatic that when a case is tried by a court 
without a jury the court is the trier of the facts as well as 
of the law, and its decision, after both hearing and seeing 
the witnesses, should not be disturbed by an appellate 
court, which does neither, unless the judgment is manifestly 
wrong. Capital Apartment Corporation v. Vassos, 62 App. 
D.C. 136, 65 F.2d 482. In Consolidated Realty Corpora - 
tion v. Dunlop, 72 App. D.C. 273, 114 F.2d 16, this Court 
referred to the edict in Rule 52(a) F.R.C.P. as preventing 
the setting aside of findings of fact unless they are clearly 
erroneous, and went on to say that that has always been 
the rule in this Court, citing Dear v. Guy, 64 App. D.C. 
314, 78 F.2d 198. Other leading cases in this jurisdiction 
have proclaimed this same principle using such terms as 
44 manifestly wrong/’ “clearly wrong”, 44 manifest error”, 
“dear error”, 44 clearly erroneous”, to describe the degree 
of error which would be required before the Court of 
Appeals might reverse the lower court’s findings of fact 
Colby v. Riggs National Bank, 67 App. D.C. 259, 92 F.2d 
183, citing Lawson v. United States M. Co., 207 TT.S. 1, 
28 S. Ct 15,52 L. Ed. 65; Mamwng v. American Security amd 
Trust Co., 50 App. D.C. 194, 269 F. 710; Maiatico v. Holden, 
81 U.S. App. D.C. 1, 153 F.2d 654; Boteler et al v. Plugge 
et al., 57 App. D.C. 69,17 F.2d 221; Williams v. Foster et al, 
62 App. D.C. 14, 63 F.2d 893, cert. den. 289 U.S. 749, 53 
S. Ct. 692, 77 L.Ed. 1494; Hazen v. Hawley, 66 App. D.C. 
266, 86 F.2d 217, cert. den. 299 U.S. 613, 57 S. Ct. 315, 
81L.Ed.452. * 

This principle is based upon a concept so obvious as not 
to require elaborate exposition, namely, that in cases where 
considerable testimony concerning disputed factual issues 
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is taken in open court, where the credibility and accuracy 
of the witnesses has to be appraised, where statements, 
writings and actions have to be interpreted, and where a 
choice must be made between opposing versions of the 
evidence, the trial court has the best opportunity for 
appraisal of the witnesses and comparison and evaluation 
of the evidence and it is beside the point that a reviewing 
court might draw opposite inferences. Remington Rand 
Inc. v. Societe Internationale Pour Participation Indus - 
trielles et Commercials S.A. etc. et ad , 88 U.S. App. D.C. 
275, 188 F.2d 1011. An appellate court cannot be the trier 
of facts. Carr v. Corning et al, 86 U.S. App. D.C. 173, 
182 F.2d 14. 

The case of Matson v. Rusch, 61 App. D.C. 184, 59 F.2d 
360, presents a situation almost identical with the one now 
under consideration by this Court. In that case, the appeal 
was from a decree in equity, after a trial upon the evidence, 
dismissing the plaintiff’s bill of complaint upon the ground 
that the allegations of the bill were not proven at the 
trial. The plaintiff had alleged a partnership agreement 
with the defendant in which legal fees were to be divided, 
and that the defendant had collected large fees, the exact 
amount of which was unknown to the plaintiff; he prayed 
for an accounting and a decree for the amount due. The 
lower court heard testimony and held that the plaintiff 
failed to prove the partnership or that the defendant was 
indebted to the plaintiff and it therefore dismissed the 
complaint. The Court of Appeals found that the assign¬ 
ment of errors simply challenged the lower court’s finding 
of fact on the evidence and it refused to reverse, holding 
(1) that the burden of proof was on the plaintiff and the 
lower court did not err in deciding against him and, (2) 
it is settled law that “where an equity cause is tried in 
open court with a full opportunity on the part of the trial 
justice to observe the demeanor of witnesses and to judge 
of their veracity, his findings on questions of fact have 
much the same sanctity as the verdict of a jury, and they 
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will not be disturbed on appeal unless a mistake of judg¬ 
ment is so apparent as to demand a reversal.” 

The findings of fact by the Court in the case at bar were 
made after the plaintiff had rested and had adduced all 
possible evidence in its favor. At that point the case was 
in its most favorable posture from the plaintiff’s stand¬ 
point; had the defendant gone forward he would naturally 
have adduced evidence favorable to himself rather than to 
the plaintiff. The Court found that the plaintiff had failed 
to make out a case which would support a judgment against 
the defendant and dismissed the complaint (J.A. 129). 
The Court later made findings of fact and conclusions of 
law thereon as it was required to do by the provisions of 
Rule 41(b) and Rule 52(a). A discussion of these findings 
of fact and the basis upon which they were made follows. 

(a) The first finding was that the plaintiff had failed 
to make a case showing that the defendant had advertised 
and sold Airtemps primarily for the purpose of causing 
loss of business to the plaintiff. In support of this allega¬ 
tion the plaintiff adduced testimony from three witnesses, 
Mr. Edwin Ormond Butler, a representative of the 
Chrysler Corporation from New York, Mr. George Webster, 
the general manager and effective owner of the plaintiff 
corporation, and Mr. Henry Goldfine, the sales manager 
of the plaintiff corporation. 

Mr. Butler testified that the defendant had said he was 
going to advertise Airtemps at a low price to get back at 
Wilson Supply Company. The Court apparently was not 
impressed with Mr. Butler’s testimony as is evidenced 
by the colloquy between the Court and the witness regard¬ 
ing the witness’s habit of testifying on the basis of what 
he believed or what he thought rather than what he knew 
(J.A. 47). And, on cross-examination Mr. Butler admitted 
that he had come down from New York to testify in this 
case as a personal favor to Mr. Webster (JJl 49). 


Mr. Webster also testified that the defendant had said 
he would buy Chryslers and sell them at cut prices to get 
back at Wilson Supply Company. But Webster’s credi¬ 
bility was seriously compromised at many points during 
his testimony. At one point he stated that he knew for a 
fact that Wilson’s salesman used the defendant’s brochure 
to show to some dealers who wanted to see it (JA. 54) but 
on cross-examination, in answer to several questions as 
to what way the salesman was using the brochure, Webster 
testified that he did not know (JA. 91-92). The complaint, 
which was verified by Webster, contained an allegation in 
Paragraph 5 that the defendant was advertising and selling 
Airtemps for the purpose of causing loss of business to 
Wilson. But on cross-examination Webster stated that 
Frank had a. “perfect right to sell them all day long” 
and that it was only the advertising that disturbed him 
(JA. 88). Early in Webster’s cross-examination he was 
asked whether he was both a wholesaler and a retailer of 
Chrysler Airtemps and answered that he was not (JA. 72). 
But later in his cross-examination, when asked whether 
Wilson sells Chryslers at retail, he stated that it does 
within limits and that all wholesalers retail (JA. 87). He 
testified on direct examination that he is a lawyer (JA. 52), 
then said he could not testify as a lawyer since he was 
not practicing law (J.A. 83), then, over his counsel’s 
objection that the question called for a conclusion of law, 
testified that he felt Wilson had a legal right to try to 
prevent the defendant from selling Airtemps (JA. 85), 
but then stated that he was not a practicing attorney so 
could not say what he based his legal right on (JA. 86). 
He could not remember whether his complaint sought an 
injunction or whether he or his attorney signed it (JA 86). 
He stated that he did not know whether the Chrysler 
Corporation suggests to its distributors the price they 
should charge for their units although he frankly admitted 
hearing Mr. Butler testify that same morning that Chrysler 
makes no effort to control its distributors (JA. 77). 
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Finally, he admitted that electrical appliances will not 
command their list prices in today’s market (J.A. 76) 
and also admitted that he had not taken any legal action 
against any other retail dealers in the city of Washington 
who were also selling Chrysler Airtemps at discount prices 
at the same time the defendant was (J.A. 80-82). Mr. 
Webster’s contradictory testimony and evasive answers, 
together with the substance of his testimony as to the gen¬ 
eral practice of selling Airtemps at discount, could not have 
failed to affect his credibility in the eyes of the trial judge 
and to have detracted from the weight to be attributed 
to his testimony. 

Mr. Goldfine testified that the defendant had told him 
that if Mr. Webster did not stop bothering him he was 
going to advertise Airtemps and kill Wilson’s program. 
But it was brought out from Goldfine on cross-examination 
that he had used the defendant’s advertising brochure 
without the defendant’s permission for the purpose of 
attempting to persuade retailers not to carry the brands 
that Frank had advertised therein but to buy Chrysler 
Airtemps instead (J.A. 103). The admission of such an 
unethical practice may very well have affected the credi¬ 
bility of this witness in the Court’s view and have de¬ 
tracted from the weight accorded the statement he attrib¬ 
uted to the defendant. 

(b) The second finding was that the plaintiff had failed 
to show that the defendant had the intent of terminating 
the sale of Chrysler Airtemps as alleged. The record is 
completely devoid of any attempt on the part of the plain¬ 
tiff to introduce any evidence whatsoever in support of 
this allegation. In fact, the plaintiff itself adduced from 
the defendant the fact that he is still presently carrying 
Chrysler Airtemps (J.A. 25-26). 

(c) The third finding was that the plaintiff had failed 
to make out a case showing that the defendant advertised 
and sold Airtemps without regard to profits and losses in 
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such sales. The plaintiff first attempted to prove this 
allegation by trying to dig into Mr. Frank’s general busi¬ 
ness records, such as his profit and loss statement for the 
year, his total sales and similar records pertaining to 
Frank’s entire business, rather than just to Airtemps. 
These efforts were properly rebuffed by the judge who 
remarked that he assumed that when the allegation had 
been made in the complaint the plaintiff must have had 
some basis for the allegation and that the plaintiff was 
engaged in a “fishing expedition” (J.A. 29). The plaintiff, 
however, had no basis for the allegation and was unable 
to introduce any evidence showing that Frank had sold 
Airtemps without regard to profit and loss. Its only other 
effort to do so was through two representatives of news¬ 
papers in which Frank ran advertisements. These repre¬ 
sentatives were allowed to testify as to the costs of the 
advertisements inserted by Frank, but were not allowed 
to apportion the cost of these ads to advertising devoted 
to Chrysler. The ruling was based in part upon the Court’s 
ascertaining from the first witness that his own newspaper 
did not pro rate according to product (J.A. 34) and his 
admission that from the standpoint of advertising value 
parts of an ad may be out of proportion to the linage 
costs. Also, upon cross-examination, it was brought out 
that in many of these advertisements items other than 
Chrysler were given greater or equal featuring (J.A. 39; 
42-44). The advertisements were introduced as evidence 
and are available for examination in the Joint Appendix. 

Furthermore, it is not possible to relate the cost of 
advertising directly to the profits which a business realizes 
on all the different items that it carries. As Mr. Webster 
himself testified, “It is hard to say in a business just 
which makes the money, but I think we are making a 
profit, yes.” (J.A. 97). 

Finally, on the question of the ability to sell at a dis¬ 
count and realize a profit, the testimony of Mr. Webster 
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that the John G. Webster Co. was selling Chrysler Air- 
temps at a discount and making a profit thereon was a 
basis for an inference that it was possible to sell them at 
a discount and still make a profit and thus corroborates 
the fact that Frank was also doing so (J.A. 97). 

(d) The fourth finding was that the plaintiff had failed 
to show that the defendant advertised and sold Airtemps 
with the malicious, wilful and wanton intent of interfering 
with and otherwise harming the plaintiff's business. The 
plaintiff adduced no other evidence in support of this 
allegation than was offered in support of the allegation 
which was the subject of the first finding. Appellee there¬ 
fore respectfully refers the Court to the discussion in 
Paragraph (a) above and believes that this point does not 
require further elaboration. 

(e) The fifth finding was that plaintiff had failed to 
show that the defendant's course of conduct had been 
without justification or legitimate trade purpose. For a 
discussion on this finding appellee adopts the discussion 
under Paragraph (c), and adds that it was clearly shown 
that Mr. Frank was in the general business of selling 
electrical appliances, including air conditioners (J.A. 25; 
98) which, together with Mr. Webster's own testimony 
that one of his companies also sold Airtemps at a discount 
and made a profit (J.A. 97) plus testimony that a number 
of other dealers were also selling Chrysler Airtemps at 
discount prices (JA.. 80-81) formed a basis for the Court's 
finding that Frank's selling of Airtemps did have a normal 
trade purpose, namely that of making a profit, and that 
Airtemps were advertised and sold by Frank in the ordinary 
course of his business. 

(f) The sixth finding was that the plaintiff had failed 
to show that the defendant’s selling Chrysler Airtemps has 
injured or will injure plaintiff's reputation in the trade. 
Mr. Webster’s basis for this allegation was that Mr. Frank 
was selling Airtemps without the “distributor warranty", 
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and that his acts of continued sales and failure to register 
warranty would result in improper service which in turn 
would cause customer dissatisfaction and harm Wilson’s 
business. If Mr. Webster honestly felt that this was so, 
it is hard to understand why he took no action to prevent 
other so-called “unauthorized” dealers from also selling 
Chrysler Airtemps at a discount But the record shows 
that he did not (J.A. 80-81). Furthermore, although Mr. 
Webster claimed that there were customers of Frank’s 
who were dissatisfied, he was unable to name any such 
customer (J.A. 89). Additionally, although Mr. Webster 
claimed that there was in fact a “distributor warranty” 
which, when an Airtemp was sold through an “authorized” 
dealer allegedly gave the customer something more than 
when one was sold by Mr. Frank, the record is barren of 
any attempt on Mr. Webster’s part to produce a sample 
warranty in court and introduce it as evidence. Finally, 
the entire allegation covered by the sixth finding is 
wholly inconsistent with two statements by Mr. Webster 
on cross-examination wherein he said, “I do not believe 
I have a moral right to prevent anyone from selling any¬ 
thing he wants to at any price he wants”, and where he 
said, “I do not believe I have a moral right to prevent 
Mr. Frank from selling any product he wants to selL” 
(J.A. 85). And it is further pointed out that this state¬ 
ment was made in spite of the fact that one of the prayers 
for relief by plaintiff was for an injunction to prevent 
Frank from selling Chrysler Airtemps. 

(g) The seventh finding by the Trial Court was that the 
plaintiff had failed to make out a prima facie case showing 
that the defendant’s selling of Airtemps has caused or 
will cause loss of business to the plaintiff. This allegation 
formed the very crux of the appellant’s case, for if it could 
not show that it had in fact suffered a loss of business 
and that Frank’s acts were the proximate cause of such 
loss it could not recover against Frank. 
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Plaintiff's evidence in support of its claimed loss of 
business consisted of a market survey which had been made 
when plaintiff launched its venture as a Chrysler Airtemp 
distributor (J.A. 51). On the basis of this survey, plaintiff 
determined what percentage of the air conditioning market 
it hoped to garner for itself in 1954 and then it applied 
that percentage to the total number of units sold in the 
Washington area and calculated the number it should have 
sold (J.A. 123). This figure was 1885 units, and Webster 
testified that Wilson sold only 1112 units. On this basis 
and this basis alone did Wilson contend that it had lost 
business. This evidence was objected to by defendant but 
the court a dmi tted it with a comment that it was a matter 
of weighing the evidence (J.A. 123). 

It should be remembered that the year 1954 was Wilson’s 
first full year as an Airtemp distributor (J.A. 90). Al¬ 
though Wilson sold only 1112 units in 1954 it sold 4496 in 
1955 (JJL 93), an increase of more than fourfold. Fur¬ 
thermore, 1954 was generally a bad year for the sale of 
air conditioners in this area; this was shown by plaintiff’s 
own exhibit of Electric Institute figures which showed a 
drop of 4692 air conditioners in 1954 from the number 
sold in 1953 (J.A. 83-84). Also, the validity of plaintiff’s 
market survey was attacked by defendant and it was 
brought out that the survey was based on a sample of 
only 500 persons in the entire Washington metropolitan 
area (J.A. 111), that the science of market survey was 
not an exact science (J.A. Ill) and that a number of 
unforeseeable factors could affect the predictions of the 
survey (J.A. 115). 

On the basis of all of the foregoing, the Court could 
quite properly find that Wilson had not shown a loss of 
business since the basis for calculating that loss was purely 
speculative, this being Wilson’s first year in business with 
no prior record to measure against, and since its sales 
in the second year of its Airtemp operation showed such 
a tremendous increase over the first year’s sales. 
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However, even assuming that Wilson had been able to 
show a loss, it was unable to tie this to Frank’s advertising 
as the proximate cause. Its only attempt to do so was 
through hearsay testimony by George Webster (J.A. 63-69) 
as to the nature of alleged complaints other dealers had 
made to him concerning Frank’s advertising and as to the 
reasons given him by a representative of Sears Roebuck 
& Company for cancelling an order. The plaintiff failed 
to bring into Court the complaining dealers or the Sears 
Roebuck man to testify in person, and the Court quite 
properly refused to let Webster testify as to what they had 
told him. Such testimony went directly to the truth of 
one of the most important matters asserted by the appel¬ 
lant, namely that Frank’s advertising had caused plaintiff 
loss of business. Therefore, it could not possibly be ad¬ 
mitted under an exception to the hearsay rule. 

Later, the plaintiff did bring in a representative of 
Sears to testify regarding the cancellation, but on cross- 
examination he was shown to have had nothing to do with 
the decision to cancel the order and his testimony was 
ordered stricken (J.A. 117-118). 

(h) The final finding of fact by the court was that the' 
plaintiff had failed to show that the defendant had com¬ 
mitted any act of interference with the plaintiff’s business, 
nor that the plaintiff has been caused or will be caused 
irreparable or immediate harm or damage in its business 
by the defendant’s advertising, selling or holding hims elf 
out as a dealer or seller of Airtemps. This finding requires 
little discussion since it was a finding denying plaintiff’s 
equitable remedy of injunction. Appellee contends that 
appellant never really seriously sought that remedy as 
is shown by Webster’s own testimony that he had no moral 
right to prevent Frank from selling any product he wants 
to sell at any price (J.A. 85). Even without this dis¬ 
avowal of appellant’s seriousness in seeking equitable 
relief it still could have had no chance for an injunction 
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in the light of Webster’s testimony that one of his own 
companies was doing exactly what Frank did, namely 
advertise and sell Airtemps at a discount, since equity 
will not allow a plaintiff to “blow hot and cold.” 

Furthermore, even omitting the question of equity on 
Wilson’s part, there was no basis for an injunction. For, 
in this entire case, Frank y s sole act has been simply to, 
advertise and sell at prices he saw fit products which 
belonged to him. This was the most that appellant could 
point to as interference by Frank. There was no violation 
of any agreement between Frank and Wilson, no act of 
Frank’s to attempt to prevent Wilson from selling as many 
Airtemps as it could to whatever dealers chose to buy from 
it, indeed, no act of any kind except an offering of mer¬ 
chandise in the ordinary course of business. At the worst, 
this could be characterized only as competition between 
Frank and Wilson; but they are not even competitors, the 
one being a retailer and the other a wholesaler. Finally, 
the record clearly shows that if Frank’s activities in 
advertising Airtemps at a discount had any effect on 
Wilson’s business, it was a most salutary one since Wilson’s 
sales more than quadrupled in its second year of operation. 
Thus, the court had ample basis for finding that there 
had been no harm or damage to Wilson and that there was 
no likelihood of impending harm or damage in the future. 

From the Court’s findings of fact that Wilson had failed 
to make out a case on any of the material allegations of 
its complaint it obviously follows that the Court’s con¬ 
clusions of law and action of dismissing the complaint 
were correct. 

The Trial Court Correctly Excluded Certain Evidence Offered 
by Plaintiff am Bearing on Complaints Rece i ved by Dealers, 
Cancellation of an Order and Frank's Selling Costs 

One of the essential allegations in Wilson’s complaint 
was that Frank’s advertising had hurt Wilson’s business. 
It tried to prove this through having Mr. Webster testify 
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(1) that other dealers had complained to him about Frank’s 
advertising and had threatened not to promote or pnsh 
the Chrysler as aggressively as they would have before the 
advertising appeared (J.A. 70), and (2) that a Mr. Hills, 
of Sears, Roebuck and Company, had cancelled a large 
order placed by that company because of Frank’s adver¬ 
tising. At the trial, plaintiff’s attorney contended that 
the evidence was not offered for the truth of the matter 
asserted but only to show state of mind, but in appellant’s 
brief all doubt as to the reason for offering this testimony 
is dispelled. There, on Page 15, appellant states that the 
excluded testimony would have proved that Frank’s adver¬ 
tising had demoralized Wilson’s dealers with a consequent 
loss in Wilson’s sales. In other words, Wilson was trying 
to show through Webster’s testimony of statements by 
others that these people had cancelled or threatened to 
cancel their orders because of Frank’s advertising. 

Thus, it was the statements of these other people, un¬ 
sworn and not subject to cross-examination, which were 
offered to prove one of the most important allegations in 
plaintiff’s complaint These statements were hearsay, were 
not within any exception to the hearsay rule, and were 
correctly excluded. Hearsay evidence is excluded because 
the unsworn statement of a person not called as a witness 
or subject to the test of cross-examination is not recognized 
as having sufficient probative effect to raise an inference 
that the fact is as stated. Superior Engraving Co. v. 

183 F.2d 783, cert. den. 340 VJS. 930, 71 S. Ct. 
490, 95 L.Ed. 671. As Jones points out, “Moreover it is 
contrary to the spirit of the common law that statements 
made out of court, without any opportunity for cross- 
examination and under none of the sanctions of an oath, 
should be received as evidence.” Jones On Evidence , 
Fourth Edition, Sec. 297. 

The authorities cited by appellant in support of its 
argument that this testimony should have been admitted 
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do not, in fact, substantiate its admissibility. In the 
Lcrnlor case, the court merely said, “The reason given by 
customers for ceasing to deal with sellers of the Loewe 
hats, including letters from dealers to Loewe and Co., 
were admissible.” There is nothing in the opinion to 
show in what manner these reasons were offered in evi¬ 
dence, that is to say, whether the customers themselves 
were brought in to testify or whether their out-of-court 
statements were offered through the mouth of another 
witness. The other case cited by appellant, Greater New 
York Live Poultry Chamber of Commerce v. United States, 
47 F.2d 156, holds that some statements of reason, though 
hearsay, are admissible to prove the state of mind of the 
declarant if that be in issue. However, it also holds that 
these statements are not admissible to prove the truth 
of the facts recited as explanation of the state of mind of 
the declarant, citing Buckeye Powder Co. v. E. I. Dupont 
de Nemours Powder Co., 248 U.S. 55, 39 S.Ct. 38, 63 L.Ed. 
123. The latter case upheld the exclusion of statements 
by third persons regarding their refusing or ceasing to 
do business with the plaintiff on the ground that the 
statements were wanted not as evidence of the motives of 
the speakers but as evidence of the facts recited as fur¬ 
nishing the motives. This, we submit, is the situation in 
the case at bar. Wilson was not interested in proving the 
state of mind of the complaining dealers other than to 
support the allegation that Franks advertising had caused 
them to make the complaint, and thus to show that Wilson 
had lost business as a result of the advertising. As such, 
the statements were offered as evidence of the facts recited 
as furnishing the motives and were therefore inadmissible. 
If the plaintiff felt that the statements of the dealers would 
have bolstered its case, it should have produced them in 
court for testimony under oath and subject to cross- 
examination. 

With respect to the testimony of Joseph Fox (J.A. 116- 
122), the exclusion of which is also complained of by the 
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appellant, appellee need only point to Mr. Fox’s testimony 
on cross-examination that he had nothing to do with the 
buying of air conditioners, nothing to do with the decision 
to cut off a contract, that he did not help to decide whether 
to stop selling Airtemps, and had merely been informed 
about the decision by others (J.A. 117-118). His testi¬ 
mony was clearly hearsay and inadmissible. As the Court 
said, plaintiff had the wrong man in court (J.A. 120). 
Even if defendant had not objected to Fox’s testimony, 
resulting in its being stricken, it would have proved 
nothing since Fox never identified the advertisements 
which allegedly caused Sears’ cancellation as being Frank’s 
advertisements. His testimony was “Upon the appearance 
of various ads we saw in the newspapers at that time, 
we dropped the dealership. We stopped handling Chrys- 
lers.” (J.A. 117). This is not the equivalent of saying 
“Because of Frank’s advertisements we stopped handling 
Chryslers.” Thus, in addition to being hearsay, his testi¬ 
mony was irrelevant and immaterial. 

In support of its allegation that Frank was selling 
Chrysler Airtemps at a loss, plaintiff attempted to do two 
things: (1) it attempted to have Frank produce his annual 
profit and loss statement, his balance sheet, his total sales 
record for 1954, his overhead record and all of his invoices 
for all makes of air conditioners for 1954, and (2) it 
attempted to have two newspaper representatives tell what 
portion of the costs of Frank’s advertising was attributable 
to the advertising devoted to Chryslers. The Court would 
not allow plaintiff to indulge in what it described as a 
fishing expedition in defendant’s records, and it excluded 
the testimony of the newspaper representatives as to the 
apportionment of the costs of the ads. 

The Court’s rulings on both points were correct. The 
records of defendant that plaintiff sought to use bore no 
direct relevance to the issues before the court. His 
annual profit and loss statement for his entire business. 
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his balance sheet, his record of gross sales, his total over¬ 
head, and his invoices for all air conditioners would not 
show whether he made a profit or loss on Airtemps. The 
records on Airtemps showing both purchase price and 
sales price were made available to plaintiff and plaintiff 
failed even to ask Frank direct questions as to whether 
he sold Airtemps at a profit or loss. 

The exclusion of testimony on the portion of the cost 
of defendant’s advertisements attributable to Chrysler was 
proper for several reasons. The witness proposed simply to 
measure the total lines of the ad, compute the number of 
lines in which Chrysler appeared, and thus arrive at the 
allocable portion of the total cost for Chrysler. But none 
of the ads was of a nature susceptible to this treatment. 
Certain things in the ads were featured more prominently 
than others. From the standpoint of advertising value 
it was impossible to break down the component parts of 
the ads on the basis of linage costs. Nor would such a 
breakdown take into account business motive. For example, 
in four of defendant’s ads placed in evidence by plaintiff 
as Exhibits IF and 1H the item given the most space was 
air conditioner filters at a price of ninety-nine cents up. 
Thus, the attempted apportionment of advertising costs 
to show the cost of advertising attributable to Chrysler 
was incompetent Furthermore, the ads themselves were 
received in evidence for such weight as they bore. 

The Authorities Upon Which the Appellant Bases Its Argument 
That Wilson Had Established That Frank Had Unlawfully 
Interfered With Its Business Do Not Support the Proposi¬ 
tions for Which Cited 

In Section I of appellant’s argument, appellant devotes 
five pages of its brief to a review of certain authorities in 
support of what it calls the prima facie tort theory on 
which it says Wilson’s claim was pressed. (No mention 
of this particular theory was advanced at trial nor does it 
appear in the record.) It then attempts to connect the 
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testimony that had been adduced at the close of plaintiff’s 
case to these authorities to make an argument that the 
court erred in dismissing the complaint. 

A review of the authorities relied upon by the appellant, 
however, shows that they stand merely for the proposition 
that there is such a tort as unlawful interference with a 
business, and that where a complaint alleges such a tort 
the complaint states a valid cause of action. Appellee is 
led to conclude, therefore, that appellant has misinter¬ 
preted the effect of the Trial Court’s action in dismissing 
the complaint, for appellant’s authorities would form 
a valid basis for an appeal only if the complaint had been 
dismissed prior to the introduction of evidence rather than 
at the close of plaintiff 7 s case. Stated in another way, 
appellant’s authorities stand only for the proposition that 
where a complaint alleges unlawful interference with a 
business it should not be dismissed on the ground that it 
fails to state a cause of action upon which relief can be 
granted. This is not the situation before this Court. 

The appellant’s cases, when read in their entirety, clearly 
show that the courts in those cases were not dealing with 
a motion to dismiss after evidence had been introduced. 
In Munson Line v. Green, 6 F.R.D. 14, the court says that 
the complaint is one for wrongful interference with plain¬ 
tiff’s business and that this is a claim which is actionable 
if the allegations of the complaint are true. It goes on to 
cite a number of cases to show that the tort of wrongful 
interference with a business is recognized by the authori¬ 
ties. In the Aikens case, cited on Page 8 of appellant’s 
brief, the court did nothing more than say that a complaint 
which states an action based upon the intentional infliction 
of temporal damage is a good complaint. It does not state 
that the mere pleading of such facts puts the burden on the 
defendant to prove either that they are not true or that 
he had justification. In the American Bank and Trust 
Company case, cited on Page 9 of appellant’s brief, the 
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Supreme Court was considering an appeal from a dismissal 
for want of a cause of action. It clearly stated the question 
before it as being not what the 'plaintiff may he able to 
prove, hut whether the plaintiff has shown a ground for 
relief if they can prove what they allege. In other words, 
the court was merely saying that an action will lie assuming 
the facts therein to be true. Also, in Advance Music 
Corporation v. American Tobacco Co., 296 N.Y. 79, 70 
N.E. 2d 401, the court merely held that an allegation 
that the defendants were wantonly causing damage to 
the plaintiff by a system of conduct which warrants an 
inference that they intend harm is adequate as a plaintiff’s 
pleading. 

Appellee does not dispute the doctrine laid down in the 
aforesaid cases. Appellee does not deny at this stage 
that appellant stated a cause of action. But that is beside 
the point because the District Court did not rule that 
appellant had failed to state a cause of action. Bather, 
the District Court ruled that it had not made out even 
prima facie proof of the allegations of its complaint and 
therefore dismissed it. Thus, appellant’s argument in Sec¬ 
tion C of its first point, running from Page 12 to Page 14 
of appellant’s brief, boils down to nothing more than an 
argument that the trial court did not see the evidence in 
the way that appellant sees it. But the weight of the 
evidence is for the trier of the facts, in this case the Trial 
Court, and its decision will not be disturbed unless clearly 
or manifestly wrong. 

Nor do appellant’s cases cited on Page 18 of its brief 
under Point III support the proposition set forth by appel¬ 
lant that the burden was shifted to Frank to disprove the 
damages claimed by Wilson. Both the Bigelow case and 
the Story Parchment Co. case stand merely for the propo¬ 
sition that a jury can find damages even though the proof 
which a plaintiff is able to adduce is something less than a 
specific showing of the actual dollar amount of damages. 
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In other words, these cases hold that juries are allowed to 
act upon probable and inferential proof of damages as well 
as absolute proof. They do not hold that the trier of fact 
must find the claimed amount of damages unless the de¬ 
fendant can disprove that amount, nor do they in any way 
state that once a plaintiff has testified with respect to a 
specified amount of damages the burden then shifts to 
defendant to disprove it. 

CONCLUSION 

Because of the foregoing and the Court’s finding that 
upon all the testimony of the plaintiff and defendant, the 
evidence adduced in open court, and from all the facts 
and circumstances and testimony of witnesses the plaintiff 
had failed to make out a case which would support a 
judgment against the defendant, it is respectfully sub¬ 
mitted that the judgment of the District Court should be 
affirmed. 
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